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Section  I. 


TT  is  admitted  by  all  our  l^gal  writers  that  an   Alienation  oF 
-    unlimited  power  of  alienation  exifted  in  England 
in  the  time  of  the  Saxons^  but  upon  the  fettlement  of 
tht  Normans  J  and  the  cftablifhment  of  the  feudal  law>   ^i^S^t'» 
all  landed  property  became  unahenable;   and  dur- 

B  a      '  ing 
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ing  the  reign  of  William  the  Conqueror,  and  that  of 
his  fons,  the  do&rine  of  nonalienation  was^  for  vari- 
ous reafons,  ftridly  enforced.  The  greater  part  of 
the  landed  property  of  the  kingdom  had  been  diftri- 
buted  among  the  Norman  barons,  as  ftrid  and  pure 
feuds,  upon  condition  of  military  fervice ;  and  as  a 
confiderable  j^loufy  prevailed  againft  all  thofe  who 
were  of  Saxon  origin,  left  they  fhpuld  attempt  to 
reinftate  themfelves  in  their  ancient  poffeflions,  great 
care  was  taken  during  that  period,  that  all  the  vaflals  of 
the  crown,  who  could  alone  be  depended  on,  in  cafe 
of  any  infurredion,  Ihould  be  in  a  fituation  to  per- 
form their  miUtary  fervices. 

« 

§  2.  The  firft  ftep  towards  a  liberty  of  alienation 
was  that  by  which  the  tenant  was  permitted  to  alien 
with  the  confent  of  his  lord.  This  rule  was  adopted 
from  the  maxims  which  then  prevailed  on  the  Con- 
tinent, and  gave  rif<;  to  fines  for  alienation.  But  in 
England  the  tenant  could  not  difpofe  of  his  land,  even 
GlanT.  lib.  7.  with  the  confent  of  his  lord,  unlefs  he  had  alfo  ob- 
«f"-*i.  r       tained  the  confent  of  his  next  heir;  and  therefore  it 

Wright  167.  ^  ^  ' 

MadoxForm.    was  very  ufual,  in  ancient  feoffments  to  exprefs  that 
N°3»^*  the  alienation  was  made  with  the  confent   of  the 

feoffor's  heir,  and  fometimes  for  the  heir  to  join  in  the 

feoffment. 

§  3.  The  power  of  alienation  was  further  extended 

by  a  law  of  Hen.  i.  c.  70.  which  allowed  a  man  to 

difpofe  of  lands   purchafed  by   himfelf. — Emptiones 

Wilkin8  266.    wro^  vel  deinceps  acquijitiones  fuas  det  cui  magis  velif ; 
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Ji  Bocland  babeat^  quam  ei  parentes  fui  dederunt^  non 
mttat  eum  extra  co^ationetn  fuarru 

5  4.  Glanville  has  given  us  a  very  circumftantial  Lib.  7,  c*  1. 
account  of  the  law,  as  it  flood  in  the  reign  of  Hen.  z. 
refpefUng  alienation,  from  which  it  appears  that  the 
power  of  difpofing  of  lands  was  tiien  confiderably 
enlarged ;  and  a  right  of  alienation  feems  to  have 
been  foon  after  extended  td  all  lands  which  a  perfon 
had  lumfelf  acquired,  provided  they  had  been  con- 
veyed  to  him  and  his  afEgns ;  and  alfo  to  one-fourth 
of  all  lands  acquired  by  defcent,  without  the  confent  Horn^  Mir. 
gf  the  heir.  *** 

§  5.  This  extenfive  power  of  alienation  produced  a 
grievance  which  was  much  complained  of  in  thofe 
days;  the  king's  greater  barons  who  had  a  large  extent 
of  territory,  held  under  the  crown,  had  frequently 
granted  out  fmaller  manors,  to  inferior  perfons,  to  be 
held  of  themfelves.  In  imitation  whereof,  thofe  infe- 
rior lords  began  to  carve  out  and  grant  to  others  ftill 
more  minute  eflates,  to  be  held  of  themfelves ;  and 
were  fo  proceeding  downwards  in  infinitumy  till  the 
fuperior  lords  obferved  that  by  this  method  of  fub« 
infeudation,  they  lofl  all  their  feudal  profits,  their 
wardfhips,  marriages,  efcheats,  &fr«  which  fell  into 
the  hands  of  thefe  mefne  or  middle  lords.  Befldes, 
the  mefhe  lords  were  by  this  means  lefs  able  to  per* 
form  their  military  fervices. 

§  5.  This""  caufed  an  article  to  be  inferted  in  the 
Ma^na-  Cbarta  of  Hen.  3.  c.  32.  by  which  the  fub- 

B  3  infeudatioa 
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infeudatio^  6f  part  of  the  land  was  prohibited,  unlefs 
fufficient  was  left  to  anfwer  the  fervices  due  to  the 
fuperior  lord. — Nullus  liber  homo  det  de  ceUro  ampHus 
alicuij  vel  vendat  alicui  de  terra  fuai,  quarn  ut  de 
r^Jiduo  terra  fua  fojjit  fufficienter  fieri  domino  feodi 
firvitium  ei  debitimij  quod  pertinet  ad  feodtm  illiid. 

§  7,  Sir  Martin  Wright  obferves  that  the  words 
de  cetero  in  this  flatute,  do  not  fuppofe  that  the  tenant 
might  before  have  lawfully  aliened  or  given  the  whole 
of  his  land  to  hold  of  himfelf,  becaufe  then  this 
chapter,  prohibiting  it  for  the  future  would  have  been 
a  reftraint  upon  the  tenant's  liberty  at  common  law. 
But  they  plainly  fuppofe  fuch  gifts  or  alienations  to 
have  been  unlawful,  which  are  therefore  reftrained 
merely  in  confirmation  of  the  common  law^ 

§  8.  Hitherto  the  right  of  alienation  was  confined 
to  {ubinfeudations  conformably  to  the  principles  of  the 
feudal  law.  But  in  i8  Edw.  i.  an  aft  was  made 
called  the  ftatute  of  ^ia  Emptores  Terrarum^  which, 
reciting  the  inconvenience  of  feoffments,  to  hold  of 
the  feoffors  and  not  of  the  fuperior  lords,  enafted— 
^uod  de  cetero  liceat  unicuique  Hbero  homini  terras  fuas 
feu  tenement  a  Jua^  feu  partem  inde  ad  voluntatem /turn 
vendere.  Ita  tamen  quod  feoffatus  teneat  terram  illam 
feu  tenementum  illudj  de  capitali  domino  feodi  illius^  per 
eadem  fervitia  et  confuetudines^  per  qua^  fetffatar  fuw 
ilia  prius  tenuit. 

Wright  161.        §  9*  This  ftatute  took  from  the  tenants  of  common 

lords  the  feodal  liberty  they  claimed  of  difpofing  of 

part 


Statute 
of  Quia 
Lixi^  tores. 
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part  of  thdr  lands  to  hold  of  themfelves,  and  inilead 

of  it,  gave  them  a  general  liberty  to  fell  all  or  any 

part,  to  hold  of  the  next  immediate  lord ;  for  that  is 

the  fenfe  of  the  words  de  capitali  daminoy  which  they   >  laft^joi. 

could  not  have  done  before,  without  the  confent  of 

the  lord. 

$10.  Neither  Magna  Cbarta  nor  the  ftatute  of 
^uia  Emptoresy  extended  to  the  King's  immediate 
tenants ;  who  feem  to  have  been  fo  ftridly  reftrained 
from  alienation,  that  they  were  not  permitted  to  di& 
pofe  of  their  lands,  even  to  their  eldeft  fons. 

§  1 1«  Thus  it  appears  from  the  Rolls  of  Parliament  Vol.  1.  54. 
that  in  1 8  Edw.  i  •  Gilbert  de  Humfravill  petitioned 
the  king  for  licence  to  enfeoflf  his  eldeft  fon  and  his 
wife  of  the  manor  of  Overton^  to  hold  of  the  laid  • 
Gilbert  during  his  life,  and,  after  his  death,  of  the 
chief  lord  by  the  ufual  fervices.  To  which  the  king 
anfwered — Rex  ?um  vult  alijuem  medium^  et  ideo  non 
ncsjj^t. 

%  11.   This  reftraint  upon  the  king's  immediate  Fmcsfer 
tenants  is  fuppofed  to  have  been  indiredly  removed  by  ^Ucnttioa^ 
the   ftatute  De  Preragaiiva  Regis,  1 7  Edtv.  a.  c.  6* 
But  the  king's  confent  being  neceflkry  to  every  aliena- 
tion of  his  tenants  in  uipite^  it  became  a  queftion   Wrigbt  165 
whether  if  fuch  tenant  aliened  without  licence,  the 
land  fb  aliened  was  not  forfeited,  or  whether  the  king 
ihould  only  feife  it  by  way  of  diftrefs,   until  a  fine 
(hbuld  be  paid  for  the  contempt ;  but  thig  quefticm 
was  fettled  by  the  ftatute  i  Edw^  5*  c.  i  %.  by  which 

B4  '^ 
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it  was  enaded,  that  in  all  cafes  of  alienations  hj 
tenants  in  capite^  the  king  fbould  not  hold  the  land  as 
forfeited,  but  fhould  have  a  reafonable  fine  in  the 
Chancery,  to  be  levied  by  due  procefs. 

Wright  166.        S  13.  It  remained  much  longer  a  queftion  whether 

the  king's  tenants  might  have  aliened  any  part  of  their 
lands,  to  hold  of  theihfelves,  as  the  tenants  of  com- 
mon lords  might  before  the  ftatute  ^ma  Emptores  :■ 
But  fuch  alienations,  made  by  tenants  who  held  of 
Hen.  3.  or  other  kings  before  him,  were  at  length 
made  good  by  the  ftatute  34.  Edw.  3.  c.  15.  faving  to, 
the  king  hjs  prerogative  of  the  time  of  his  grandfather, 
father,  and  of  his  own  time. 

Wright  167.        §  14.  It  is  extremely  doubtful  what  prerogative  is 

here  faved  to  the  crown ;  b  ut  it  is  perfeftly  clear  that 
fines  for  alienation   wrre   eftablifhed  by  the  ftatute 

2  luft.  67.        I  Edw,  3.  and  after  this  aft  Lord  Coke  fays,  writs  of 

quo  iitulo  ingrejjus  eft  iflued  from  the  office  of  the 
Remembrancer  of  the  Exchequer,  to  help  the  king  to 
his  reafonable  fine  ;  whereupon  the  feoffee  was  driven 
to  plead,  to  his  great  charge  and  trouble;  and  therefore, 
upon  conference  with  the  king's  officers  and  the 
judges,  it  was  ordained  that,  feeing  the  king's  tenant 
could  not  alien  without  licence,  for  if  he  did  he 
fhould  pay  a  fine ;  that  for  a  licence  to  be  obtained, 
the  king  fhould  have  a  third  part  of  the  value  of  the 
land,  which  was  holden  reafonable.  And  if  the. 
alienation  was  without  licence,  then  a  reafonable  fine 
by  the  ftatute  was  to  be  paid  by  the  alienee^  which 
they  refolved  to  be  one  year's  value. 

S  15-  Thus 


ICU, 
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§  15.  Thus  continued  the  law  until  the  abolition 
of  military  tenures  by  the  ftatute  z2  Cha.  2.  c.  24. 
which  converted  all  the  ancient  tenures  into  free 
and  common  focage ;  and  took  away  all  fines  for  f  x. 
alienation,  feizures,  and  pardons  for  alienation,  and 
all  incidents  thereto ;  faving  fines  for  alienati<m  due 
by  particular  cuftom  of  particular  manors,  other  than  §  6« 
fines  for  alienation  of  lands  and  tenements  holden 
immediately  of  the  king  in  cafite. 

§  1 6.   With    refpeA  to    the  different  modes   of  Different 
alienation,  or  rather  the  legal  evidences  of  the  tranf-   ^j^*|^^ 
fer  of  real  property,   they  are  called  the  common 
afliirances  of  the  realm,  whereby  every  man*s  eftate  3Cemm.294« 
is  aflured  to  him,  and  all  controveriies,  doubts,  and 
difficulties,  are  either  prevented  or  removed. 

§  17.  There  are  four  kinds  of  common '  afliirances 
by  which  lands  may  be  aliened.  1 "  Deeds  or  matters 
in  pais^  which  are  afiurances  tranfa&ed  between  two 
or  more  private  perfons  in  pais ;  in  the  country,  that 
is,  (according  to  the  old  common  law)  upon  the  very 
fpot  or  piece  of  land  to  be  transferred.  2^  Matters  of 
record  or  aifurances  traniaded  only  in  the  king's 
public  courts  of  record.  3^  Aifurances  deriving  their 
effed  ^om  fpecial  cuftom,  obtaining  in  fome  particular 
places  and  relating  only  to  fome  particular  fpecies  of 
property.  4^  A  devife  contained  in  a  perfon's  laft  will 
and  teftam^t  \  which  does  not  take  effed  until  after 
\ih  death* 

« • 

SiS.Adeed 
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Of  a  Deed  or  -  §  1 8.  A  deed  is  a  writing  on  parchment  or  paper, 
1  Inft.  35  *.  &aitd  and  delivered,  to  prove  and  teftify  the  agree- 
ment of  the  parties,  whofe  deed  it  is,  to  the  things 
therein  contained.  It  is  fometimes  called  a  charter^ 
ehartaj  from  its  materials,  but  mod  ufually,  when  ap- 
plied to  the  tranfaftions  of  private  perfons,  it  is  called: 
a  deed,  in  Lztmfailum^  becaufe  it  is  the  mod  folemn 
and  authentic  aS:  that  a  man  can  perform,  in  the  dif«> 

m 

pofal  of  his  property. 

« 

§  1 9*  It  is  probable  that  every  alienation  was  very 
foon  accompanied  with  fome  written  evidence,  though 
in  the  time  of  the  Saxons  a  legal  transfer  might  be 
made  of  lands  by  certain  ceremonies,  without  any 
charter,  or  writing.  Thus,  Ingulphusy  in  his  hiftory 
Mad.  Form,     of  the  abbey  of  Croylandy   fays, — ^^  Conferebantur 

**  multa  pradia  nudo  verbo^  abfque  fcrifto  vel  charta^ 
**  tantum  cum  domini  gladio^  g^l^^i  vel  cornuj  vel 
"  crateray  et  plurima  tenementa  cum  calcari^  cumjirigili^ 
*^  cum  arcuy  et  nonulla  cum  fagiifa.^\, 

§  2o.  Deeds  or  charters  were  notwithflanding  in 

ufe  at  this  time :  thefe  were  generally  called  gewrite 

or  writings,  and  the  particular  deed  by  which  a  free 

Mad.  Fonn.     dlate  might  be  conveyed  was  called  landboc^  libellus 

^^3*  dc  terray  a  donation  or  grant  of  land,  and  the  land 

thus  granted  was  called  bockland. 

§  21.  Upon  the  introduftion  of  the  Norman  cut 
toms,  the  folemn  and  public  delivery  of  the  poiTeflion^ . 
in  imitation  of  the  feudal  inveftiture,  became  effen- 

tially 
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tially  neceflary  to  the  transfer  of  land ;  and  was  alone 
fufficient  for  that  porpofis.  But  as  written  charters 
cooftituted  a  much  better  fpedes  of  evidence  of  the 
agreement  of  the  parties,  a  clrarter  or  deed,  in  imita-^ 
tion  of  the  Breve  Tejiatum  of  the  feudal  law,  was 
ufually  prepared,  and  executed ;  and  was  delivered  to 
ihe  purchafer  at  the  fame  time  with  the  land. 

§  22.  The  increafeof  commerce  and  wealth  having 
introduced  a  greater  degree  of  refinement  in  manners, 
agreements  and  conveyances  became  more  complex^ 
which  produced  an  univerfal  pra£Uce  of  reducing  them 
into  writing.  But  ftill  lands  might  have  been  tranl^ 
ferred  by  a  verbal  contrad  only,  provided  it  was 
attended  with  a  folemn  and  public  delivery  of  the 
pofleifion,  imtil  the  latter  ^k1  of  the  reign  of  Cha.  2. 

§  23.  Deeds  are  divided  into  two  forts,  deeds  poll.  Deed  FolL 
and  deeds  indented.  A  deed  poll  is  not  flriftly  fpeak- 
ing  an  agreement  between  two  perfons  j  but  a  decla-  Lit*  f-  j7** 
ration  of  fome  one  particular  perfon.  Thus  a  feoff- 
ment from  A.  to  B.  by  deed  poll,  is  not  an  agreement 
between  A.  and  J3.,  but  rather  ^a  jaclinrtJon  by  A. 
addrefled  to  all  mankind,  informing  them  that  he 
thereby  enfeoffs  B.  of  certain  lands  therein  mentioned. 
It  was  formerly  called  cbarta  de  una  parte^  and  ufually 
begins  thus— 5r/a»/  prafentes  et  futuri  quod  ego  A. 
bfc.  &^. — Sjiow  all  men  by  thefe  prefents  that  /•  A. 
have  granted  and  enfeo&d,  &r.  C^c. 

§  24..  An  indenture  is  a  mutual  agreement  between   ladenture . 
two  or  more  perfons,  whereof  each  party  has  a  copy.    ,  ^J  *  ^^"' 

Formerly,    »  !"<*•  ««o  -iS 
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Formerly,  when  deeds  were  more  condfe  than  they 
are  at  prefent,  it  was  iifual  to  write  both  parts  on  the 
fame  (kin  of  parchment,  with  fome  words  or  letters 
of  the  alphabet  written  between  them,  through  which 
the  parchment  was  cut  in  acute  angles,  injlar  dentium^ 
from  which  they  acquired  the  name  of  indentures  or 
deeds  indented,  in  fuch  a  manner  as  to  leave  half  the 
word  on  one  part,  and  half  on  the  other^ 

§  25.    In  the  cafe  of  an  indenture  there  ought 

regularly  to  be  as  many  copies  of  it,  as  there  are 

parties,  and  when  the  feveral  parts  are  interchangeably 

^ecuted  by  the  feveral  parties,   that  pari  or  copy 

which  is  executed  by  the  grantor  is  ufually  called  the 

original,  and  the  reft  are  counter-parts :  though  of 

late  it  is  moft  frequent  for  all  the  parties  to  execute 

Eytonv.         every  part,  which  renders  them  all  originals.     But  a 

Prcc^in  Cha.   co^^^er-part  of  a  deed  has  been  admitted  to  be  fuffi- 

416.       \     cient  evidence    of  fuch  deed]    and  a  conveyance 

decreed  accordingly. 

Of  an  Article  §  ^6*  ^^  is  a  common  pra£Uce  for  |)erlbns  to  enter 
or  Agree-  jj^|.Q  j^  article  or  agreement  preparatory  to  the  execu- 
tion of  a  formal  deed,  whereby  it  is  fUpulated  that 
one  of  the  parties  Ihall  convey  to  the  other,  certain 
lands  or  hereditaments,  or  releafe  his  right  to  them,  or 
execute  fome  other  deed  refpeding  them« 

§  27.  An  article  is  therefore  confidered  as  a  memo- 
randum or  minute  of  an  agreement  to  make  fomo 
future  difpofition  or  modification  of  real  property^ 
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Se&ion  i« 
XX7HEN  it  became  ufual  to  reduce  all  agreements 
into  writing,  the  following  circumftances  were 
deemed  neceflary  to  a  deed.  1  *  Sufficient  parties,  and 
a  proper  fubje&  matter.  2"*  A  good  and  fufficient 
confideration.  3*  Writing  on  paper  gr  parchment 
duly  ftamped.  4^  Words  fufficient  to  fpecify  the 
agreement,  and  bind  the  parties,  legally  and  orderly 
fet  forth.  $""  Reading  if  defired.  6^  Sealing  and 
figning.     7''  Delivery.     8**  Atteftation  by  witneiTes* 

S  2.  The  firft  requifite  to  a  valid  deed  is,  that   Sufficient 
there  be  perfons  able  to  contrad,  and  be  contraded 
with^  for  the  purpofes  intended  by  the  deed  \  and 

alfo 
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alfo  a  thing  or  fubjed  matter  to  be  contra&ed  fon 
So  that  in  every  deed  there  muft  neceflarily  be  a 
grantor,  a  grantee^  and  a  thing  granted. 

5  3.  All  thofe  who  have  any  eftate,  right,  tide,  or 
intereft,  either  at  law,  or  in  equity,  in  that  which  is 
the  fubjed  matter  of.  a  deed,  muft  necdTarily  be 
parties  to  it,  otherwife  their  eftate  or  intereft  will 
remain  in  them ;  and  all  thofe  who  are  intended  to 
take  an  inmiediate  eftate  or  intereft  under  a  deed, 
muft  alfo  be  parties  to  it :  but  a  perfon  may  take 
1  InA.  231  tf,  an  eftate  iq  remainder  by  a  deed  to  wluch  he  is  not  ^ 

party. 


Who  may 
convey  by 
Deed. 


§  4.  With  refped  to  the  perfons  who  are  capable 
of  conveying,  it  may  be  laid  down  as  a  general  rule 
that  all  thofe  who  have  attsuned  the  age  of  twenty- 
one  years,  and  are  of  found  mind  and  underftanding, 
and  not  under  the  power  of  others,  may  be  parties 
to  and  bind  themfelves  by  deed. 


The  King 
and  Queen. 


Tit.  34. 


t  Inft.  3  a. 


S  5.  The  king  had  formerly  a  power  of  alienating 
the  crown  lands  for  ever.  But  this  prerogative  has 
been  reftrained  by  feveral  modern  ftatutes  of  which 
an  account  will  be  given  hereafter. 

§  6.  The  queen  confort  is  confidered  by  the  com- 
mon law  as  a  feme  fole,  and  may  therefore  be  a  party 
to  any  fpecies  of  deed,  without  the  king. 


Corporattons.       $  7.  Although  a  corporation  aggregate  is  faid  to  be 

invifibleji  immortsjl,  and  to  exift  only  in  fuppofitioa 

of 
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of  law,  yet  fuch  an  artifidai  body  is  capable,  by  its 
Citation,  of  bdng  party  to  a  deed^  and  in  many  cafes 
of  acquiring  or  conveying  away  real  property  by  deed. 
A  corporation  fole^  as  a  bifliop  or  parfon^  may  alfo 
be  a  party  to  a  deed.  But  a  dean  widiout  his  chapter, 
a  mayor  without  his  commonaky,  or  the  mafter  of  a 
college  without  his  fellows,  cannot  by  executing  a 
deed,  bind  the  coiporation. 

§  8«  All  contrads  or  agreements  made  by  an  infimt,  Of  Deeds  by 
from  which  no  apparent  benefit  can  arife  to  him,  are 
abfolutely  void.  But  as  to  thofe  contrads  from  which 
the  infant  may  derive  fome  benefit,  and  which  are 
entered  into  with  more  folemmty,  they  are  only  void- 
able, that  is,  the  law  allows  the  infant  when  he  comes 
of  age,  either  to  ratify  and  confirm,  or  elfe  to  void  3  Mod.  s  lo. 
them* 

%  9.  Whatever  an  infant  is  boimd  and  compellable 
10  do  at  law,  the  fame  (hall  bind  him  although  he 
does  it  without  a  fuit.  And  therefore  where  an  infant 
conveyed  lands  which  had  been  mortgaged  to  his 
father  ^the  mortgage  money  having  been  paid  oS)  to 
a  new  mortgagee,  it  was  held  to  be  good* 

S  10.  John  Bicknell  conveyed  the  lands  inqueftion  ZouchT. 
to  William  Cooke  and  his  heirs  by  way  of  mortgage.  ,  Bm!'i794.. 
W.Cooke  afterwards  died  leaving  J.  L.  Cooke  an  infant, 
his  heir  and  his  widow  joint  executors.  The  rnort* 
gage  money  was  paid  off,  and  the  infant  and  his 
mother  conveyed  the  mortgaged  premifes  to  a  new 
mortgagee*    It  was  refolved  that  the  infant  was  bound 

by 


iS 


Marriaee 
Contraas  by 
Ftmale 
Infaots. 


Cannell  v. 
Bpckle, 
2  P.  Wms. 

«43- 


TuU  XXXn.    Deed.    Ch.ii.%  10—13. 

by  this  conveyance,  becaufe  it  could  never  operate 
to  his  prejudice,  and  that  he  was  compellable  to 
convey. 

S  II.  By  the  ftatute  17  Geo.  3.  c.  26.  §6.  It  is 
enafted,  that  all  contrafts  fot  the  purchafe  of  any . 
annuity  with  an  infant  fhall  be  utterly  void,  any  at- 
tempt to  confirm  the  fame,  after  fuch  perfon  fhall 
have  attained  the  age  of  twenty-one  years,  notwith- 
ftanding. 

§  1 2.  Contrads  entered  into  by  female  infants  in 
confideration  of  marriage  are  more  favoured  than  any 
others ;  a  female  being  capable  of  contrading  mar- 
riage long  before  the  age  of  twenty-one,  (he  ought  to 
be  permitted  to  bind  herAlf  by  the  other  parts  of  the 
contrad :  for  as  foon  as  the  marriage  is  had,  the  prin- 
dpal  contrad  is  executed,  and  cannot  be  fet  afide ; 
the  eftate  and  capacities  of  the  parties  are  altered,  the 
children  bom  of  the  marriage  become  interefted :  and 
therefore  it  has  been  truly  faid  that  marriage  contrads 
ought  not  to  be  refcihded,  becaufe  the  interefts.of 
third  perfons  would  be  affeded. 

§13.  Lord  Macclesfield  has  faid,  that  if  a  female 
infant  on  a  marriage,  with  the  confent  of  her  guar- 
dians, Ihould  covenant  in  confideration  of  a  fettlement 
to  convey  her  inheritance  to  her  hufband.  If  this 
were  done  in  confideration  of  a  competent  fettlement, 
equity  would  execute  the  agreement,  although  no 
adion  would  lie  at  law  to  recover  damages. 


Lord 
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Lord  Hardwiche^  after  citing  this  pafllage,  lays-^  H^nrrxT, 
*•  This  15  going  a  great  way,  as  it  related  to  the  inh&  ^  Att'cic. 
^  ritance  of  the  wife,  but  yet  there  are  cafes  where 
^^  the  court  will  do  it,  as  if  the  lands  of  the  wife 
^  were  no  more  than  an  adequate  confideration  for 
''  the  fettlement  that  the  hufband  makes,  and  after 
^^  the  marriage  the  wife  Ihould  die,  and  leave  iifue, 
^^  who  would  be  entitled  to  portions,  provided  for 
*'  them  by  the  fettlement ;  it  would  in  that  cafe  be 
•*  very  reaibnable  to  affirm  that  fettlement.'* 

* '  •  • 

§  14.    This   dodrine   has    been   denied  by  Lord   Dmmfordn 
Thurlow  ;  who,  in  a  cafe  where  a  bill  was  filed  for  a   ,  Bio'r.io6. 
i^>ecilic  executicm  of  articles^  entered  into  by  a  female 
infant,  refpe&iag  her  real  eftate,  previous  to  and  in 
confideration  of  her  marria^,    faid— ^^  To  decree  a 
ipecific  performance  of  the  articles,  the  court  muft 
carry  the  principle  to  this  length,  that  a  wife  making 
^  a  wite  fettlement  in  her  infancy,  on  the  marriage, 
*^  without  any   eflate  fettled  on  the  other  fide,  is 
^^  bound  by. the  agreement;   and*  that  even  if  the 
^'  faufband  had  died,  fhe  muft  have  been:  bound.    I 
^  cannot  think  an  infant  only  covenanting  as  to  her 
^  eflate  can  be  boimd.    If  fhe  i^  fo  at  all,  it  mufl  be 
<<  m  reference  to  her  marriage.     No  body  has  yet 
^*  faid  that  merely  by  its  being  upon  marriage,  fhe  is 
*<  bound ;  but  it  is  faid  that  upon  a  competent  fettle- 
^  ment  fhe  would,  be  bound.     I  think  the  court 
**  ihould  not  go  into  the  competence  of  the  fettlement. 
**  I  muft  lay  down  that  every  fettleiAent  fhall  be  con* 
^  fidered  as  good,  till  fhewn  to  be  fraudulent;     The 
**  cafes  have  not  gone  fo  /ar,  nor  does  my  opinion. 
Vofc-  IV.  C  "If 
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^Mf  (he  had  a  fettlement  from  her  huiband,  and  aftief 
*^  his  death  fhe  had  had  taken  poiTeflioti  of  it,  I  think 
**  fhe  would  be  bound  by  the  equity  arifing  from  her 
**  own  a£k.  I  fay  this,  in  deference  to  Cannell  v. 
Ante  f.  xj.       *'  Buckle^  and  Harvey  v.  AJhley.     I  think  flie  is  not 

««  bound,  unlefs  fhe  has  availed  herfelf  of  the  fettle- 
**  ment  of  the  hufband.  In  this  opinion  I  cannot  fay 
*'  the  whole  property  is  bound,  or  decree  the  articliS 
**  to  be  fpecifically  performed/* 

5  15.  Lord  Thurlow  fully  confirmed  this  opinion 
by  his  decree  on  a  fubfequent  cafe. 

Clough  ▼.  A  bill  was  brought  on  behalf  of  the  infant  children 

3  Woodcfon,    of  ^hc  marriage,  after  the  hufband's  death,  againfl  his 
453.  npte.        widow,  praying-  that  marriage  articles  might  be  efla- 

blifhed,  and  fpecifically  performed,  entered  into  before 
marriage,  by  Patty  Clougb  the  widow,  while  an  infant, 
and  her  guardian,  for  fettling  her  eflate,  and  lands 
of  the  hufband,  as  therein  mentioned.  She  by  her 
anfwer  infifled,  that  fhe  had  done  nothing  after  her 
full  age,  affirming  the  articles,  and  that  her  eflates 
were  not  thereby  bound  ;  waiving  any  right  under 
the  fame  in  lands  of  her  kte  hufband.  The  decree 
declared  that  her  eflate  was  not  bound  by  the  marriage 
articles,  and  difmifled  the  bill  without  cofls.* 


*  It  is  held  that  a  female  infant  may  enter  into  an  agreement 
before  marriage  refpedling  her  perfunal  eftate,  whicK  will  bind  her  % 
for  fuch  agreement  mufl  be  in  fome  way  beneficial  to  her^  as  other* 
wife  her  huftand  wou'.d  be  entitled  to  iti  3  M.  R.  61 1.  fid  vide 
J  Bro.  R.  III. 

%t6.  ITidugh 
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•  5  i6.  Tlioiigh  a  nnle  infant  cannot  bind  Im  cfiace»    ff^ 
yet  where  a  male  inbnt  mmied  an  adok^  wbo  cami^^ 
nanted  that  her  cftate  fliaald  be  fimited  to  oertam 
iSs$j  he  was  held  to  be  boond  by  Inch  ooTenanf^ 


5  17.  A  male  infimt  married  an  adnk  female,  who   SiDecymh  ▼. 


^545- 


coTenanted  that  her  eflate  fliould  be  fetded  to  certaia 
afes.  Upon  a  bOI  iUcd  by  the  tniftees  of  the  fettle- 
ment,  to  have  it  carried  into  execution  by  the  hofbaad 
and  wife,  the  hufband  infilled  that  being  an  infant 
when  he  executed  the  fettlement,  he  was  not  boond 
l^it 

Lord  Tburlow  faid,  if  a  woman  before  xnarriage 
conveys  her  property,  and  agrees  to  fettle  her  general 
ezpedi^tions,  when  they  (hall  fail  in,  and  this  be  done 
without  any  fraud  upon  the  intended  hufband,  foch 
an  agreement  mnft  be  executed,  and  the  hufband, 
when  of  age,  muil  anfwer  her  contra^  I  thinks 
therefore,  rii  this  cafe,  it  is  not  neceflary  to  difcufs 
the  other  queftion,  how  far  the  infant  hufband  could 
be  bound  by  his  own  contrad,  for  I  go  upon  the 
cbtenant  of  the  wife,  who  was  adult.  And  the  huf- 
band's  covenant  operates  no  more  than  to  fhew  his 
j^oRcurtence,  and  to  take  away  every  imputadon  of 
fraud  from  the  tranfacUon; 


^  18.  By  the  ilatute  7  Ann.  c.  19.  it  is  enaded,.  Infant 
that  all  infant  truftees  and  mortgagees  fhall  be  com-  cJ^eyT"^ 
peHable  to  make  fuch  conveyances  and  aflu ranees  as 
the    court  of   chancery  or  exchequer  fhall  dire^l^ 

C  2  which 


xrittch  IhaU  be  &3  good  and  cfie^;i«al  ia  Um%  as 


Hiotsand  5  19^  J4iQ<*  and  hmatics  jpre  aat  totajly  difeWcd 

Lttoatict.        ^Qjjj  conveying  their  lands  by  deed,  for,  by  the  com- 

iyi09  taw,  ndtiver  an  idiot  m)r  Ivnatic  ooukl  avoid  his 
»Com.  291.    own  dee4«    But  the  hear  of  an  idiot  or  lonatic  may 

stvoid  a  deed  executed  by  him^  l^y  pleading  his  dj£- 
ability*. 

Ttt.  16.  ch.6,       §  20.  The  mere  execution  of  a  de^d  by  an  idiot  or 
'  •  lunatic  is  abfolutely  void,  as  againft  his  heu".     But,  if 

an  idiot  or  lunatic  makes  a  feofiment,  and  delivers 
Infra^  ch.  6.     feifm  in  perfon,  it  is  only  voidable- 

^  afi»  By  the  ftatute  4  Geo.,  s.  ^  lo.  idiots^  luna^ 
tics^  and  perfons  non  compos  mentis  j  or  their  committees, 
being  truilees  or  mortgagees,  are  compellable  to  convey 
under  the  dire£Uon  of  the  court  of  chancery.  Aa4 
all  fuch  conveyances  are  declared  to  be  good  aftd 
icdid* 

M<irr>fd  §  23«  All  deeds  executed  by  married  women,  (9Xm 

women.  ^gp^  ^  queen  confort),  for  the  purpole  of  conveying 

away  their  eftates,  are  abfolutely  void  at  law,  and  not 

voidable  only. 

5  23.  The  acknowledgment  of  a  deed,  executed 
by  a  woman  during  coverture,  after  the  death  of  heir 
huftand,  may,  in  fome  cafes,  amount  to  a  re- delivery 
of  it,  and  fo  render  it  talid. 

§  24.  A  ma9 


Tittii  XXKfl.    Dffd.    Cfr.  iL  S  «4— 26.  sr 

'5  a4*  A  man  and  his  wife  bdng  entitled  to  the  re-    Ooodn^he 
▼erfidb  oft  houfe,  in  Hght  of  the  wife,  by  deed,  exe«   Cowp*K.a«i. 


c«ited  by  the  huflMmd  and  wife,  conveyed  k  to  a 
perfon  by  way  of  mortgage.  Aftet-  the  death  of  the 
hnfband,  the  wife,  by  three  difierent  papers  under  het* 
hand,  acknowledged  the  mortgage*  It  was  held^  thft 
thefe  papers  were  Gquivaleut  to  a  re-delivery  of  the 
4eed« 

$  ts^  A  ymk  Bury,  withoat  her  huftand,  execate    i  If't-  iit«. 
a  Baked  authority,  whcthtr  given  before  or  after  cov«-- 
tore,  and  tboagh  no  fpedal  wonds  are  iifed  to  difpenfe 
with  the  dilability  of  coverture.    The  rule  is  the  iame^  .  VMc  GoodiU 

▼.'  Bngham, 

where  both  an  intereft  and  aa  authority  pafs  to  the    i  Bofan.  & 
wife,  if  the  audiority  is  cdlatftral  to,  and  docb  not  flow  *  ^^'' 

from  the  intereft :  becaufe^  then^  the  two  are  as  uo- 
coonededy  as  if  tiiey  waie  vvftcd  in  differtnt  perfons. 
A  maffmd  woman  may  alfid  c-onve;y  b&ds,  in  perform* 
ance  of  a  conditioa,  whtfre  land  is  veft#d  in  her  oa 
ccnditioa  t^  Mnvey  to  othen* 

A  power  to  convey  lands  is  now  frequently  given  to 
married  women,  by  means  of  a  conveyaaoa  to  ufes ; 
of  which,  an  account  will  be  givM  in  a  &bfequ£nt 
Chapter. 

§  26.  If  a  hufband  abjures  the  realm,  or  is  baniihed,  ,  ;„((,  ,^,  ^^ 

he  is  thereby  become  dvilitit  morfuus^  and  his  wife  is  Newf«m<  v. 

cOnfidered  as  a  feme  fole,  and  may  aft  in  all  things  ^  3  P.  wms  37. 
if  her  hufband  were  naturally  dead* 

C  J  %  %7^  Pcrfona 


2Ck  -  TifUXUXlL.    Deed.    Ch;  li.  §  ^7— 31,' 

Perfonsjit-  S^7''  Pcrfons  attainted  of  treafon,  felony,  or  pra^^ 

I'loft.  42  b^     tnunirey  are  inpapable  of  conveying  away  their  eftates,  , 

frpm  the  time  when  the  offence  .was  cpmniittedy  pro- 
vided an  attainder  follows.     For  any  conveyances  by  ; 
th(?m  may  tend  to  defeat  the  king  qf  his  fprfdturey  and  . 
■    the  lorjjl  of  his  ef(gheat. 

•         •   •    .  * 

'\^h(>  may  \^       S  ^5«  By  the  common  law,  all  perfons  whatever 

^^       '        may  be  grantees  in  a  deed,  becaufe  it  is  fuppofed  to  be 

I  Ifuft.  2  f;.       for  their  benefit.     Thus,  an  infant  may  be  a  purcha&r 

in  a  deed,  and,  at  his  full  age,  he  may  either  agree,  • 
or  difagree  to  it ;  and  fo  may  his  heirs,  ^f  he  djd  not 
agree  to  it  at  his  full  age. 

•  < 

* 

I  Inft.  5«.  §  29.  An  eftate  may  aMb  be  conveyed  to  a  married  ' 

woman,  without  the  confent  of  her  hufband ;  and  the 
conveyance  is  good,    unlefs  the  hufband  avoids  it.  ' 
But,  though  he  confents  to  it,  yet  the  wife  may,  after 
his  death,  waive  it.     And  if  flie  dies  before  her  hufc  ' 
band,  or  if  fhe  does  not  aflent  to  it,  during  her  vn^^ 
^owhood,  her  heir  may  avoid  it. 

I  Inft.  3  tf,  S  30.  Although  a  wile  cannot  be  the  immediate 
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••  k 


gtatitee  of  her  hufband,  yet'  fhe  may  take  an  eflatc 
from  him,  through  the  medium  of  a  truftee. 


1  laft,  2*.  S  3V  A^  ^^^^  ^^y  ^^  gi^nt^e  in  a  deed,  though 

he  cannot  hold  it;  for,  upon  ofBce  found,  the  king 
ftall  have  it  by  his  prerogative. 


'.  ,■-: 


I  3^-  ^ 


TtiU  XXXH.    Tteed.    Ch.  2.  §  32—34. 

$  32..  In  confequence  of  the  feveral  (hitutes  againll  CMveirtncef 
moitmain,  eccleliaftical  corporadons  have,  for  a  long  yf^g, 
dine,  been  incapable  of  taking  lands  and  tenements  by 
^deed ;  but,  as  thefe  ftatutes  did  not  extend  to  chant* 
able  ufes,  lands  might  (till  be  given  for  the  mainto- 
nance  of  a  fchool,  an  horpital,  or  any  other  ufe  of 
that  nature* 

$  33.  Ft  was,  however,  apprehended,  that  perfons, 
on  their  death-beds,  might  make  large  and  improvi- 
dent difpofidons,  even  for  thofe  good  purpofes,  and 
xiefeat  the  i)olidcal  ends  of  the  ftatutes  of  mortmain* 
It  is  therefore  enacted  by  the  ftatute  9  Ge$.  3*  c.  ^6.'^ 
that  no  lands  or  tenements,  or  money  to  be  laid  out 
thereon,  ihall  be  given  for,  or  charged  with,  any  cha- 
ritable  ufe  whatfbever,  unlefs  by  deed  indented,  exe- 
cuted jn  the  prefence  of  two  wimefles'  twelve  months 
before  the  death  of  the  donor,  and  inroUed  in  the 
court  of  chancery  within  fix  months  after  its  execu* 
4ion :  and  unlefs  fuch  gift  be  made  to  take  effeft  im« 
piediately,  and  be  wi^out  power  of  revQcadon  \  and 
that  all  othsr  gifts  ihall  be  void*  , . 

5  34.  Tiie  two  univerfiries,  their  colleges,  and 
•fcholars  upon  the  foundadons  pf  the  colleges  of  Etoitf 
Wincbejler^  and  Wejiminfterj  are  excepted  out  of  this 
aft ;  with  this  provifo,  that  no  college  fhall  be  at 
liberty  to  purchafe  more  advowfons  flian  are  equal  in 
-number  to  one  moiety  of  the  fellows  and  (hidents  upon 
(their  refpeftive  foundational^ 

C  4  S  zs^  The 


Confidcrfr  $35*  '^^  fecond  requUite  to  a  deed  is  a  good  $3^ 

^^'^  fuflicicnt  coniideratioa. 

By  the  common  law,  it  is  not  abfblately  oeceflary 

that  any  confideration  fhould  be  expreifed  in  a  deed  4 

Plowd.  3o8.     for,  although  a  verbal  Qontrd&  is  not  bmdsng  withoi|C 

3  ^  W*  \  7°-   ^  confideration,  becaufe  words  often  pafs  froi^  intfR 

lightly  and  inconfiderately,  which  may  juftify  a  fufpif 
^ion  of  imprudence,  and  even  of  fraud ;  yet^  where 
^  agreement  is  made  by  deed,  i^igh  vttuft  nece£i 
farily  be  attended  with  more  thought  and  deliberth 
'fion^  all  fufpicipn  of  furpr^e  or  deceit  is  excluded  | 
and,  therefore,  it  wiU  be  valid  without  any  ^pnfido^ 
ration^ 

$  ^6.  I^oon  aft^r  the  chanc^lon  had  aflumed  i( 

juriididiofi  in  cafes  of  ufes,  they  adopted  the  maxin^ 

Tit.  u«  9*  9«   of  the  civil  law,  e^  nu4o  pa{h  non  Qritur  a^io*    And, 

^  ^  ^'  in  co^nfbrmity  to  it,,  they  determined  iiot  tp  I^d  their 

^4  to  (:any  any  deed  ^to  exe(ut^,  ^&lef9  it  wtU| 
fupport$4  by  fom^  coniidqrat^n^ 

Tres^t.  of  S  35^!  ^^^^  ^^  *?^  kinds  pf  confiderations,  civi^ 

Eq.  B.  \\  9.5.  and  moral.  The  firft,  which  is  ufually  called  a  valut 
^  *  able  confideration^  is  money,  or  any  other  thing  that 

bears  a  )^own  value,    Mjuriage^  alfo^  forms  ^  V9^VH 

able  coniideration^ 

Idem.  .    S  38-  The  fecon^,  whkh  k  c»lldd  9  good  ewfldonH 

tion,  atifes  from  an  implied  obli^tioB,  (ttch  9«  tbai( 
i^^ch  fubfifts  betw^  a  pa|ent  and  child :  for  chil^ 


Tale  XXXn.    Deed.    Ch.  u\  $  st— 4f •  ^ 

4rn  are  confi Jered,  ia  equity,  as  creditors  claimioy 
9  debt,  founded  upon  the  moral  obligadoii  of  ^e  pa» 
fBDt  to  provide  for  liis  child* 


The  love  and  affedio^  which  a  man  Is  naturally  fup» 
|K>((m1  to  bear  to  his  brothers  and  fifters,  nephfim,  and 
nieces,  and  heirs  at  law,  and  the  dcflrt  of  prefcrrtDg  hk 
name  and  fiuBJly,  an  atfb  Md  to  bt  gpood  oonfidtr- 
HCiofUp 

S  39.  The  payment  6f  a  wm^%  d^rts  k  all^  desitd 
g  good  confideration ;  as  every  man  is  under  9  morsl 
obligation  of  fatisfymg  hts  latrful  ereditors* 


5  40.  By  the  ftatute  13  EHz.  o  5*  all  deeds  whidk 
are  not  founded  on  a  valuable  confideration,  ftall  b6 
deemed  fraudulent  and  voidf  as  againft  creditors* 
And  by  the  ftatute  17  EHz*  c.  4*,  all  deeds  wUdi  are 
^ot  founded  on  a  valuable  confideration,  fliall  alfe  be 
deemed  fraudulent^  as  againft  fpbfequent  purdiafers* 

The  cafes  which  have  arifen  on  thefe  ftatulet,  wil 
|>e  ftateid  in  a  fubfequent  chapter^ 

S  41,  The  thbd  reqdfite  to  a  deed  k,  tint  it  be  Writuf « 
written  er  printed,  although  k  may  be  in  any  langoag*   Parchmeat  or 
er  charade?  whatever  ^  but  it  muft  be  written  OA 
^sper  or  parchment;  ^r,  if  it  be  written  on  ftont,   ,  j^  ^^^^ 
bosxd,  lini»,   leather,   or  the  I^db,   it  is  no  deedn  ^  ^^^  '97* 
^ood  apd  ftone  may  be  more  durable,  and  fitea  left 
(j|^l«  tq  9ptpwes }  bitt  imtjpg  qpi  Mer  or  pvichasent 


V   -   . 


j|^  fhie  XXXII.    DeeJ,\  Ch.  ii.  §  41—45; 

unites  in  itfelf,  more  perfedly,  than  in  any  other  way^ 
both  thefe  defirable  qualities ;  for  there  is  nothing  elfe  ' 
fo  durable,  and,  at  the  fame  time,  fo  little  liable  to 
alterations. 

Shcp.  Tou.  $  4a.  All  the  matter  and  forms  of  a  deed  muft  b<| 

^erk.  f.  118.    written  before  the  fealing  and  delivery  of  it.    For,  if 

a  man  feals  and  delivers  an  empty  piece  of  parchment 
or  paper,  though  he,  at  the  fame  time,  gives  dirediont 
that  an  agreement  fhall  be  written  above,  which  is  ac- 
cordingly  done,  yet  it  will  be  void  as  a  deed* 

SJiep,  T,  55.        §  43»  An  alteration,  erazure,  or  interlining,  mad« 

in  any  part  of  the  deed  before  it  is  delivered,  will  not 

Vide  infra.  hurt  the  deed :  but,  in  fuch  cafes,  it  is  right  to  men- 
tion it  in  the  ^tt^f^tiop. 

Paget  T,  S  44*  A  deed  of  revocation,  and  ^  new  fettl^nient 

^R^*^'*  Ch  ^^^^  ^y  ^^  ^ei&dLy  though,  after  the  fealmg  and  ejce- 
187.  cution  thereof  blanks  were  filled  up,  and  not  r^a4 

again  to  the  party,  nor,  re-fealed  and  executed,  was 

jet  held  a  gpod  deed^ 

Stamps.  5  ^5*  ^  ^^^  "*^  ^^  ^^^  *^  regular  (tamps 

required  \fy  (be  feyeral  ftatut^  for  the  in^reafi;  of  the 

public  revenue,  otherwife  it  cannot  be  given  in  evi^ 

Feame's  Poft.   dence.    It  fliould,  however,  be  obferved,  that  the  laws 

.  ^^  '      *    which  require  all  deeds  to  be  (tamped,  do  i^ot  prev^ 

thdr  legal  effeQ  and  operation,  but  only  fufpend  their 

t)eing  pleaded,  or  given  in  evidence,  in  any  court, 

lintU  tbey  are  properly  ftamped«    T^e  omKEon  of  the 
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i^ps,  in  the  firft  inftan^e,  is  therefore  immaterial,  if 
ttie  deed  be  afterwards  duly  ftamped. 

§  4  6.  A  deed  mud  be  read  whenever  any  of  the    Rctdlof « 
parties  require  it ;  if  not,  the  deed  will  be  void  as  to 
the  party  requiring  it  to  be  read.     If  a  perfon  can,  he 
fkould  read  it  himfelf  \  and  if  be  be  blind  or  illiterate, 
fome  other  fhould  read  it  for  him.    If  it  be  read    MAnfier^i 
falfely,    it   will  be  void;    at  leaft  for  fo  much  at    ThowroufrU 
ViBs  mifread)  uhlefs  it  be  agreed  by  collufioQ  that   ^5*^^^* 
the  deed  fhould  be  read  falfe,  on  purpofe  to  mako. 
it  void :  for,  in  fuch  a  cafe^  it  will  bind  the  fraudu« 
\m  p?trty, 

,  ^  47,  It  is  abfolutely  neceffary  that  the  party  whoTe   Setljng  wtA 

deed  it  is  fhould  feal,  and,  in  mofl  cafes,  fign  it  alfo  i    *^*"** 

for  it  is  ena&ed  by  the  flatute  of  frauds  and  perjuries, 

99  Cba.  ?Y  c^  3.  that  all  Itafes,  eftates,  interefls  of 

^eehold  or  terms  for  years,  or  apy  uncertain  intereft 

ip  or  out  pf  lands  or  tenements,  ^ot  put  in  writing 

and  figped  by  the  parties  making  them,  or  their  agents^ 

authprized  by  writing,  fhall  hav^  no  greater  effed  than 

as  efla(es  at  wi|l ;  except  leafes  not  exceeding  three 

years  from  t)ie  making  thereof,  whereupon  the  rent 

f^erve^  fh^U  be  t^Orthirds  at  leai^  of  the  full  improved 

value  of  the  thing  demifed :  and  no  fuch  eflates  o^,  Farmer  ▼. 

uncertain  interefls,  not  being  copyhold,  fsf^r.  fhall  be   ^SS'V?*^^    ^ 

affigned,  granted,  or  furrendered,  unlefs  by  dead  or 

note  in  writing,  figned  as  aforefaid,  or  by  ad  and 

.  I  48.  A  perlbA 


FroDttn  ▼• 
Small, 
Sua.  R.  705. 


DeUveiy, 
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^/f&  XXIII.    Deed.    Cb.  ii.  S  48—^1/ 

$  48.  A  perfon  may  appoint  another  to  be  hh  9!t^ 
tomey  to  execute  a  deed  for  him.  '  But,  in  fuch  % 
cafe,  it  muf);  be  executed  in  the  name  of  the  prin^ 
cipal. 

$  49*  The  feventh  requifit^  to  a  good  deed,  ia» 
that  it  be  delivered  by  the  party  himfelf,  or  by  his 
certain  attorney.  For  a  deed  takes  effefl  only  from  its 
delivery ;  and  if  the  date  be  a  falfe  or  impoffible  onc^ 
the  delivery  afcectains  the  time  from  which  the  deed 
takes  tSedu 


Perk.  f.  130. 


;  Cool  307. 


§  50.  If  another  perfon  feals  the  deed,  yet  If  th« 
party  delivers  it,  he  thereby  adopts  the  fealing,  and, 
(fays  Sir  W.  Black/lone)^  by  a  parity  of  r«fon,  the  fign» 
ing  alfo,  and  makes  them  both  his  own» 


I  Tftft.  364. 
fi.  6. 

Thowrough- 
good's  Cafe, 
pRcp.  136. 


$51.  The  ufual  ihode  of  delivering  a  de^d,  Is  vt% 
take  it  up  and  fay, "  I  deliver  thi»  z\  my  aft  and  deed.** 
But  a  deed  may  be  delivered  to  the  party  trithout 
words  J  fo  a  deed  may  be  delivered  hy  words,  withottt 
any  aft  of  delivery :  as,  if  the  writing  feaied  lies  upon 
the  table,  and  the  feoffor  fays  to  the  feoffee,  Go  ind 
take  up  the  faid  wridng,  it  is  fuffident  for  you,  or  it 
will  ferve  the  turn ;  or  take  it  as  my  deed^  Or  the  Iik9 
words,  it  is  a  fuiScient  delivery. 


Wicp,  T.  SI' 


%  52.  A  deed  may  be  delivered  to  the  party  Hunfetf 
to  vrhom  it  is  made,  or  to  any  other  perlbn^  by  fuffi-^ 
dent  authority  from  him  \  or  it  may  be  delivered  to 

Wiy  ftranger^  for  and  on  bdialf^  and  to  the  ufe  of  him 


tQ 
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t$  whom  it  is  ms^de,  without  authority.  But  if  it  be 
delivered  to  ^  ftranger^  uithout  any  fuch  declaration^ 
it  ieenis  it  will  not  be  a  fufficient  delivery. 

§  53.  A  deed  cannot  be  delivered  twice }  for,  if  the  Shqp.  T.  60% 
firit  delivery  has  any  eSe£l»  the  fecond  will  be  void. 
Thus,  if  aA  infaiit,  ot  a  perfon  under  dure&  of  im- 
prifonment,  delivers  a  deed,  (in  which  cafe,  the  deed 
i^  not  void)  but  only  voidable),  and  after,  the  in&nt 
Ymog  o£  full  age,  or  the  perfon  who  was  under  durefst 
being  at  large,  do  deliver  the  deed  again,  fuch  fecond 
delivery  is  void.  But  where  a  feme  covert  feals  and 
delivers  a  deed,  and,  after  her  huiband's  death,  deli- 
vers it  agaib)  the  lecond  delivery  is  good,  ^becaufe  the  Aote,  f.  »4% 
firft  was  void. 

^  54.  The  delivery  of  a  deed  may  be  either  ab^  i  Inft.  36^ 
Ibhitey  that  is,  to  the  grantee,  or  to  fome  perlbn 
for  him ;  or  conditional,  that  is,  to  a  third  perlbn^  to 
keep  it  until  fomething  is  done  by  the  grantee;  in 
%hjcb  hft  cafe;^  it  is  not  delivered  as  a  deed,  but  as  an 
efcMw^  that  is,  a  fcrpvrl  or  writing,  which  is  not  to 
tri^e  eSc&  until  the  condiom  id  perfbrmed }  and  thta 
itleaanes  a  deed  to  all  iiiteiits  wd  purpcJes. 

§  SS»  Where  a  deed  is  delivered  28  an  efcrow,  it  is   Shep.  T.  99. 
of  no  force  imdl  the  condition  i^  performed ;  and,  aU 
though  the  party  to  whom  it  is  made  fliould  get  it  into 
hti  pofleiHon,  before  the  condition  is  performed,  yet 
be  can  derive  no  benefit  from  it.    And  if  either  of  the 

parties  iboiald  die  before  the  conditiou  is  performed, 

and 
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aiid  afterwards  the  condkion  is  performed,  the  deed  il " 
goody  and  will  take  effeft  from  the  firft  delivery :  for 
there  was  tradith  inchoata  in  the  life-time  of  the  par-- 
ties  i  et  fojiea  confummatio  exijlens^  by  the  performance 
of  the  condition^ 

Sbef.  T.  58.        §  56.  In  the  delivery  of  a  deed  as  an  e&roilir,  two 

things  mufl  be  attended  to^  ift.  That  the  form  of 
words  ufed  in  the  delivery  of  the  deed,  as  an  efcrow^ 
be  apt  and  proper :  2d,  That  the  deed  be  delivered  to 
a  ftranger,  and  not  to  the  party  himfelf,  to  whom  it  is 
made. 

Hfeitt.  S  57-  The  words  to  be  ufed  in  the  delivery,  of 

a  deed  as  an  efcrow,  are  thefe :  ^'  I  deliver  this  to  you< 
^^  as  an  efcrow  to  deliver  to  the  party  as  my  deed^ 
«  upott  condition  that  he  deliver  to  you  the  fum  of 
**  20  /.  for  me ;"  or  upon  any  other  condition,  then 
xbentioned. 

ilnft.  $6m.         §58*  It  is  alfo  abfolutely  neceflary  that  the  delivery 
5^  Hep.  137  «.   Qf  2^  jggj  j^  jm  efcrow  be  to  a  ftranger :  for,  if  a  per- 

ibh  delivers  a  deed  to  the  party  himfelf  to  whom  it  is 

made,  as  an  efcrow,  upon  certain  conditions ;  the  de<«: 

livery  is  abfolute,  and  the  deed  will  take  effed  imme« 

diately.     Nor  will  the  party  to  whom  it  is  delivered 

be  bound  to  perform  the  conditions. 

S  59-  ^^  ^^^  ^^^  of  ^^^  king's  letters  patent,  or  of  • 
grants  under  the  feal  of  the  Dulchy  of  Lancajier^  the* 
^  is  matter  of  record,  and,  therefore,  the  deed  necdsi 

no 
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XK)  delivery.    The  deed  of  a  corporadoD,  to  which    wnVtv. 
their  feal  is  affixed^  need  not,  in  general,   be  de*   Cro?'£lix. 
livcred.  *  »^7- 

§  6o.  The  laft  requifite  to  a  deed,  is  the  atteftadon    Atteftaiioo, 
of  it  by  -witnefles,  which  is  not  a  circumftance  eflential 
to  the  deed  itfelf,  but  only  conftkutes  the  evidence  of 
its  authenticity. 


*t 


#»n^» 
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HTLE  iXtJU 


PEED. 


CHAP.  Itt. 

ft 

(y  the  Form  and  orderly  Paris  of  a  Detd^ 


f  4..  The  Premi/et* 

5.  The  Date. 

9.  Parties  Names,  &c« 
ao.  Recital. 
22.  Confideratiott, 

34.  G^^7^/. 

35.  Dejcriptionof  Things  granted* 


§  45*  C/ejii/^  refpeSittg  Duiik 
4S.  Exception. 

50.  Habendum^ 

51.  Tenendum. 
53*  Reddendum^ 
54.  ComBtion* 


Sedion  i. 


THE  fubjeft  matter  of  a  deed  muft  be  legally  and 
orderly  fet  forth,  that  is,  there  muft  be  wordt 
fufEcient  to  fpecify  the  terms  and  condidons  of  the 
agreement,  and  to  bind  the  parties ;  which  fufEcienqf 
muft  be  left  to  the  courts  of  law  to  determine. 

* 

itttft.6«.  §  2*  Andent  deeds  and  charters  were  extremely 

fhort,  and  fuited  to  the  fimplicity  of  the  times :  but^ 
when^ deeds  grew  more  complicated,  it  became  cuftom« 
ary  to  divide  them  into  feveral  formal  parts*  And  al* 
though  it  is  not  abfolutely  neceflary  that  a  deed  fhould 
be  divided  in  this  manner,  provided  there  are  fufficient 
words  to  fhew  the  meaning  and  intention  of  the  par* 
ties  yet,  as  thefe  formal  and  orderly  parts  are  calcu- 
lated to  convey  that  meaning,  in  the  clcareft,  moft 

difti:.a. 
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diftm&9  and  effedual  vocmoeiy  and  have  beep  wdl 
confidered  and  fettled  by  the  mfdom  of  fuccefliTe  ages. 
It  is  prudent  not  to  depart  firom  them,  without  good 
reafbn  or  urgent  neceffity. 

^  S  3*  Thefe  formal  and  orderly  parts  are,  ift.  The  Uea; 
Premifes.     2d^  The  Habendum.    3d,  The  Tenendunu 
4th,  The  Reddendum.    5th,  The  Condition.  6th,  The 
Wairanty.     7th,  The  Covenants:    and,   8th,  The 
Conclufion. 

5  4.  The  premifes  of  a  deed  contain  all  that  part  The  Fkenu- 
which  precedes  the  babendtan^  that  is,  the  date,  the 
parties  names  and  defcriptions,  the  recital,  the  confi« 
deration  and  receipt  thereof,,  the  grant,  the  defcription 
of  the  things  granted,  and  the  exception,  if  any. 

$  5.  The  date  of  a  deed  is  the  defcription  of  the  The  Date, 
time  vrhen  it  was  made,  by  inferting  the  day  of  the 
month,  the  year  of  the  king's  reign,  and  the  year  of 
our  Lord ;  it  may  be  placed  at  the  beginning  or  at  the 
end  of  a  deed.  It  is  now  ufually  placed  at  the  begin* 
oing  oi  deeds  indented,  and  at  the  end  of  deeds  poll. 

,  $  (5.  In  former  times,  deeds  were  not  dated,  be«  1  laft.  6  a;- 
caufe  the  limitadon  of  prefcription  or  time  of  memory 
often  changed ;  and  then  it  was  held  for  law,  that  a 
deed  bearing  date  before  the  limited  time  of  prefcrip- 
tion WES  not  pleadable*  But  it  became  cuftomary 
about  the  time  of  Edw.  a,  and  3.,  to  infert  the  date  in 
all  deeds,  which  has  been  pra^fed  ever  fince* 
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Ch.  2.  f.    • 
Cromwell  r. 
Grunfden, 
2  Salk.  462. 


Taylor  t. 

Horde» 

X  Burr.  ic6. 


Parties 


1  loft.  3  ff. 
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§  7.  It  is  not,  however,  abfolutely  neceflary,  that  t 
deed  fliould  be  dated ;  for,  as  has  been  already  ob« 
fervcd,  if  a  deed  has  no  date,  or  bears  an  impoffibfe 
date,  it  will  take  effeft  from  the  time  of  its  delivery. 

§  8.  If  two  deeds  bear  the  fame  date,  and  manifeftty 
contain  but  one  agreement,  that  deed  fhall  be  pre-^ 
fumed  to  have  been  firft  executed,  which  will  belt  flip- 
|)ort  the  clear  intention  of  the  parties. 

§  9.  With  refpeS  to  the  parties  to  a  deed,  ttey  are 
either  aftive  or  paflive,  Thofe  who  grant,  enfeoff,  of 
demife,  are  the  aftive  parties,  and  are  called  the 
grantors,  feoffors,  or  leffors ;  and  thofe  to  whom  lands 
are  granted,  enfeoffed,  or  demifed,  are  the  pafEve  par- 
ties, and  are  called  the  grantees,  feoffees,  or  leffees. 

§10.  The  parties  to  a  deed  ought  to  be  defcribed 
by  their  proper  chriftian  and  fimames,  their  rank  or 
degree,  profeffion,  and  place  of  refidence.  But  mit 
takes  in  the  defcription  of  the  parties  will  not,  unlefs 
Very  grofs,  make  a  deed  void :  for  if  the  defcription^ 
however  imperfeA,  is  fufEcient  to  diftinguiflx  the  per- 
fon  defcribed  from  all  others,  it  will  be  good ;  mhil 
facit  error  mminis  cum  de  corpore  con/iat. 

§  1 1*  If,  therefore,  lands  be  granted  to  Robert  Earl 
of  Pembroke^  when  his  name  is  Hmry^  or  to  George 
Bilhop  of  Norwich^  when  his  name  is  Jobn^  it  will  be 
good:  for  in  thefe,  and  the  like  cafes,  no  doubt  or 
uncertainty  can  arife,  as  thdrc  can  be  but  one  perfoa 
having  thofe  dignities. 

5  13.  Aivife 
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1^  1 2.  A  wife  is  alfo  a  good  name  of  purchafe,  with-  Idem* 
bat  a  chriftian  name :  and  fo  it  js,  if  a  chriftian  name 
be  added,  and  miflaken)    for  Utile  per  inuHk  non 
vitiatur. 

%  13^  But  if  an  ordinary  perfon  grants  by  his  fir«  IdeaL 
i^ame  only,  'Without  any  name  of  baptifm,  or  by  hia 
hame  of  baptifm  without  any  fimame  at  all,  in  thefe^ 
and  luch  like  cafes,  the  deed  will  be  roid  for  uncer* 
tainty ;  unlefs  there  be  fome  other  matter  in  the  deed 
to  help  it^  or  fomething  done  afterwards  to  fopply  thia 
defea. 

■ 

§  14.  A  name,  acquired  by  reputation  only,  will  be  Idem, 
tonlidered  as  a  folEcient  defcription  of  a  perfon :  for 
all  litnames  were  originally  acquired  by  reputation* 
Hence  it  has  been  often  held,  that  a  baftard  is  fuffi* 
ciently  defcribed  by  the  name  by  which  fie  has  bee9 
tifually  knowUi 

§  15.  A  perfon  may  be  defcribed  in  a  deed  without  Ideaw 
iiientioning  either  his  chriftian  or  fimame :  as,  if  a  grant 
be  mzde  primogenitojilwy  or  feniori puero  of  J,  5-,  it  will 
be  good«  And  in  the  ufual  limitation  of  remainders 
to  perfons  unborn,  they  are  neceflarily  defcribed  in  this 
itianner« 

5  i5.  The  word  iflue  is  a  good  defcription  in  a  deed,   1  infi.  ^8  a^ 
and  is  equivalent  in  its  import  to  the  Words  child,  or 
children ;  and,  therefore,  a  grant  to  the  iflue,  or  iflije 
cf  the  body  of  A.^  is  good^ 
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S  17.  In  confequence  of  the  maxim  that  nemo  tji 
bares  viveniis^  an  immediate  grant  to  the  heirs  oiA.^  is 
void.  But  a  remainder  may  be  limited  to  the  heh*s  oiA.^ 
which  Will  be  good,  in  cafe  A.  dies  during  the  cond* 
nuance  of  the  particular  eflate^  or  at  the  inftant  of  its 
detemunation.  And  a  grant  to  the  heirs  of  a  perfon 
who  is  dead  is  good  ;  for,  in  that  cafe,  the  word  heirs 
is  a  fufEcient  defcription  of  the  perfon  intended  to 
take. 


t  Infu  24  a* 
u.  3* 


Beckford  t. 
Pcndarvis, 
5  Bro.  Pari. 
Ca.  93. 

Vide  Treat, 
of  Eq.  B.  I. 
c.  6.  f.  II. 


$18.  Lord  Coiehy^y  if  a  remainder  is  limited  to 
the  heirs  female  of  the  body  of  ^.,  and  A.  dies  leaving 
a  fon  and  a  daughter,  the  daughter  can  take  nothing 
by  this  limitation,  becaufe*  fhe  is  not  heir  j  for  the  per- 
fon claiming  under  fuch  a  defcription  muft  fully  anfwer 
it,  and,  Confequently,  ^  perfon  having  only  half  the 
deftription,  will  be  excluded.  Now,  the  defcription 
toirfifts  of  two  parts,  one,  requiring  that  the  donee 
fhould  be  heir,  the  other,  that. the  donee  fhould  be  a 
female ;  and,  in  the  cafe  put  by  Lord  Cokey  the  daugh- 
ter is  not  heir,  Ihe  having  a  brother.  This  dodrine 
has  been  controverted,  but  is  very  ably  defended  by 
Mr.  Hargrave  in  a  note  to  this  paflage. 


Fan(haw'i 
Cafe, 
Moo.  235. 


$  19.  In  conveyances  by  or  to  corporations,  the 
defcription  of  the  corporation  muft  be  fuch  as  to  di- 
ftinguifh  it  from  all  other  corporations.  But  there  is 
no  cafe  where  a  grant  by  a  corporation  has  been  held 
void,  on  account  of  any  variance  in  any  of  thefe  four 
circumftances,  namely.  Addition,  Interpofition,  Omif- 
fion,  or  Commutation }  if  they  reta&i  the  four  firil 
principles  of  fubftahce,  vizi  name  of  perfons,  of  houfe, 

foundations^ 
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foundationsy  or  dedications,  places  known  before  the 
foundation,  in  which  the  houfe  is  fituated« 

m 

5*do.  A  rectial  is  a  narration  of  fuch  deeds,  agree-  ReduL 
ment$,  or  fa&s,  as  are  neceflary  to  explain  the  nature , 
of  the  grantor's  title,  and  the  motives  and  reafons  upon 
which  the  deed  is  founded  and  entered  into :  and,  al- 
though a  recital  is  not  abfolutely  neceflary,  yet  it  is 
now  ufually  inferted,  for  the  purpofe  of  fliewing  the 
origin  and  derivation  pf  the  title,  or  of  (lating  fome 
prior  lads  which  are  connected  with,  or  relate  to,  the 
fubjed  matter  of  the  deed. 

§  ar.  The  cuftom  of  modem  conveyancers  is,  to  re« 
cite  the  title  from  the  lad  eftate  in  fee-fmiple,  and  fo 
derive  it  from  thence  to  the  perfon  who  is  to  be  the 
donor  or  grantor  in  the  deed ;  by  which  means,  the 
donee  or  grantee  will  always  know  how  to  make  out 
his  title,  even  if  his  title-deeds  fliould  happen  to  be 
loft  or  deftroyed,  by  means  of  counterparts,  wills,  and 
matters  of  record  ;  and  it  is  highly  proper  that  every 
deed  (hould  contain  fuch  recitals  as  may  fhcw  its  nature 
md  objed,  and  the  motives  which  produced  it,  and 
render  it  unneceflary  that  other  deeds  fhould  be  con- 
fulted  for  its  explanation* 

5  22.  After  the  recital  follows  an  account  of  the  Confidera% 
confideration,  and,  if  it  be  a  pecuniary  one,  the  pay-  **®"* 
ment  of  it  is  mentioned,  and  the  grantor  acknowledges 
the  receipt  of  it,  and  gives  the  grantee  a  rcleafe. 

D  3  After 
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After  the  real  confideratioa  is  mentioned.  It  i^ 
proper  to  add  thefe  words,— -^^  And  for  divers  other 
^^  good  caufes  and  confiderations  him  the  faid  A.  B^ 
**  thereunto  moving."  Becaufe,  where  thefe  words  arc 
mferted,  other  confiderations  befides  thofe  mentioned 
in  the  deed  may  be  averred, 

§23.  The  acknowledgement  of  the  recdpt  of  the 
confideration  money  inferted  in  the  deed  is  fufficient^ 
but  the  conftant  pradice  now  is  to  indorfe  a  receipt 
for  the  confideration  money  on  the  back  of  the  deed. 

Grant.  §  24.  The  next  thing  in  the  premifes  of  a  deed  is 

.  the  grant  or  releafe,  by  which  the  lands  are  trant 
ferred.  TTie  technical  words,  by  which  this  transfer 
is  made,  differ  according  to  the  different  conveyances 
which  are  ufed  for  that  purpofe,  and  will  therefore  be 
more  properly  confidered  when  the  nature  of  thofc 
different  conveyances  is  explained. 

rffcription         §  25.  The  grant  is  immediately  followed  by  the 
granud.  defcription  of  the  things  granted  which  cannot  be  too 

minute  and  accurate.  Every  thing  intended  to  be 
conveyed  mufl  be  particularly  mentioned  in  the 
premifes,  and  fhould  be  fet  down  in  its  proper  order, 
fuch  as  manors,  mefTuages,  farms,  lands,  tenements, 
hereditaments,  &?r.  fcfr.  all  which  fhould  be  defcribed 
by  their  fituation,  county,  hundred,  tithing  or  vill, 
bailiwick,  hamlet,  or  parifh,  number  of  acres  and 
boundaries,  in  whofe  tenure  and  occupation;  and 
fometimes  from  whom  purchafcd. 

S  26.  The 
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S  aS.  The  word  manor  has  a  very  eztenfive  figni« 
fication,  for  it  will  pafs,  ift.  All  the  demefnes,  that  is, 
all  the  lands  whereof  the  lord  is  feifed  within  the 
manor,  which  arc  in  his  own  occupation^  or  let  out 
in  leafeSj  or  held  by  copyholders,  or  other  cuftomary 
tenants}  together  with  all  the  walles  within  the 
m^or.  ^d.  All  the  fervices,  fuch  as  fealty,  fuit  of 
court,  rents,  &V.  And  3d,  All  courts  leet  and  courts 
baron,  with  the  fines  and  perquiiites  annexed  thereto^ 
and  all  other  franchifes  that  are  parcel  of,  or  ap« 
pendant  to  the  manory  at  the  time  of  the  eonveyancQ. 

$27.  But  things  which  are  not  parcel  of  the  manor,  Sbcp,  T.  9s. 
will  not  pafs  by  a  conveyance  of  a  manor,  unlefs 
perhaps  they  h^ve  gotten  from  time  immemorial  ^ 
reputation  of  appendancy. 

$  28.  A  grant  of  a  manor  with  all  advowibns,  l^c.  Rexv.  Epilc, 

thereunto  belonging,  will  not  extend  to  an  advowfon  Com.  R*36i. 
fevered  in  ancient  times  ;  though  it  was  appendam  to  y> 

the  manor  three  hundred  years  ago. 

$  29.  Lands  held  in  fee  fimple  of  a  manor  are  not  Rich  t 
conlidered  as  parcel  of  the  manor,  although  the  rents  aaud.K.  131 
and  fervices  iflulng  out  of  thofe  lands  are  parcel  of 
the  manor.    But  where  lands  which  are  part  of  the   ,  inft,  314^, 
demefnes  of  a  manor  are  granted  for  life  only,  the  ^**K®^  Ktcor% 
reverfion  remains  parcel  of  the  manor  and  will  pafs  by 
a  conveyance  of  the  manor ;  for  (as  Mr.  Pigott  ob- 
ferves)  when  a  man  is  feifed  of  a  manor  and  demefnes 
in  pofleflion,  and  makes  a  leafe  for  life,  and  parts 
with  the  pofTeilion  of  what  he  fo  leafes,  in  lieu  of  the 

D  4  pofTeiCon, 
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pofleiCon,  he  has  the  reveriion  and  fervices,  which  are 
annexed  to  the  manor,  and  conflitute  a  part  of  it, 
and  the  reverfion  and  fervices  naturally  follow  the 
right  and  nature  of  the  land.  ' 

Tit.  I.  f.  14.        §  30.    It  has  been    ftated    that   although  many 

manors  have  been  deftroyed,  yet  they  continue  to  be 
Thirmc  v,  *  called  manors,  though  they  are  only  reputed  manors ; 
Thinnc,  ^smSl  a  reputed  manor  will  pafs  in  a  conveyance  by  the 

Lev.  a8.  word  manor. 

Shtfp.  T.  94.        31.  The  word  mefluage  is  fynonymous  with  dwel- 
56  "^Z  ^^"g  houfe.     And  a  grant  of  a  mefluage  with  the 

Smith  V.  appurtenances  will  not  only  pafs  a  houfe,  but  ?ill 

2Saund.4oo.    buildings  attached  or  adjoining  to  it;   and  alfo  its 

orchard,  garden,  and  curtilage,  with  the  clofe  on 
which  the  houfe  is  built.  But  if  a  greater  quaqtity  of 
land  has  been  ufually  occupied  with  fuch  houfe,  ftill  it 
will  not  pafs. 

Shep.  T.  93.        §3^*  The  word  farm  comprehends  many  things ; 

for  by  a  conveyance  of  a  farm  will  pafs  a  mefluage, 
land,  meadow,  pafture,  wood,  Esf^r.  thereto  belonging, 
or  therewith  ufed :  becaufe  this  word  properly  fignifies 
a  mefluage  with  a  quantity  of  demefnes  thereto  be- 
longing. 

I  Inft.  411.  §  33.  The  word  land,  flridly  taken,  only  fignifies 

*'' ^*  arable  land.     But  in  a  larger   fenfe  it  comprehends 

any  ground,  foil,  or  earth,  whatever ;  and  therefore 
a  grant  of  all  lands  will  pafs  arable,  meadow,  paf- 
ture, wood,  moor,  marfli,  furze,  heath,  ^c.  together 

with 
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tvith  all  buildings  {landing  thereon,  and  all  mines^ 
minerals,  and  foflils,  under  the  fur&ce  thereof. 

S  34*  The  word  tenement  is  of  ftiU  greater  extent,  i  IbLS^i 
and  though  in  its  ufual  acceptation  it  is  only  applied 
to  houfes,  and  other  buil^gsj  yet  in  its  original 
proper  and  legal  fenfe,  it  fignifies  every  thing  that 
may  be  holden,  provided  it  be  of  a  permanent  nature, 
whether  it  be  of  a  fubftantial  and  fenfible,  or  of  an 
unfubflantial  ideal  kind.  Thus  the  words  liberum  tene^ 
tnentum  or  frank  tenement,  are  applicable  not  only 
to  land,  but  alfo  to  rents,  commons,  offices,  and  the 
like. 

§  35*  The  word  hereditament  is  much  the  largeft  Idem  6  #• 
and  moft  comprehenfive  expreffion  ufed  in  convey- 
ances  :  for  it  includes  not  only  lands  and  tenements, 
^  but  alfo  whatever  may  be  inherited,  be  it  corporeal  or 
incorporeal,  real,  perfonal,  or  mixt.  Thus  an  heir  3  AtL  8s« 
loom  or  piece  of  furniture, .  which  by  cuftom  defcends 
to  the  heir,  together  with  a  houfe,  is  neither  land  nor 
tenement,  but  a  mere  moveable,  yet  being  inheritable, 
it  is  comprifed  under  the  general  word  hereditament. 
And  fo  a  condition,  the  benefit  of  which  may  defc^id 
to  9  man  from  his  anceftor,  is  alfo  an  hereditament. 

■ 

§  36.  A  deed  will  however  be  good,  although  the 
feveral  things  comprehended  therein  be  not  defcribed 
by  their  proper  appellations  or  fet  down  in  a  regular 
manner.  For  if  the  defcription  be  fuffident  to  ihew 
clearly  vhU  was  meant  and  intended  to  be  conveyed  $ 

it 
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it  will  not  become  voidoi\  aecouat  of  any  immaterial 
inaccuracy  or  miftake% 

§  57«  A  grant  of  glebe  land  and  tithes  lying  in  a 
particular  place  which  was  named^  which  were  late  in 
the  occupation  of  A^  £•  (which  was  not  the  fad)  waa 
held  good. 

8wiftT.  S  38»  A  corporation  demifed  in  thefe  words— Alt 

Cto!car.546,  that  their  glebe  land$  lying  in  Chejierton^  viz.  feventy- 

eight  acres  of  land^  and  alfo  the  demefhes  of  the  faid 
feventy-eight  acres,  with  all  profitSg^  commodities, 
tithes,  ^c.  belonging  to  the  faid  corporation;  and 
alfo  the  tithes  of  the  laid  feventy-eight  acres,  all 
which  lately  were  in  the  farm  or  occupation  of  Mar^* 
garet  Peto^ 

4 

The  tithes  of  the  lands  neyer  were  in  the  occupation 
of  Margaret  Peto ;  and  the  queilion  was,  whether 
they  paifed  to  the  leiTee. 

It  was  flrongly  urged  for  the  plaintiff,  that  thofe 
words  in  the  indenture  were  a  claufe  of  reftriaion, 
and  declared  their  intent  that  nothing  fhould  pafs  but 
what  was  in  the  tenure  of  Margaret  Peto.    But  all  the 

• 

Juftices  held  that  it  was  a  good  grant,  and  no  restric- 
tion of  the  firft  words,  becaufe  there  are  three  diftinft 
claufes  before,  viz.  Firft,  the  grant  of  feventy-eight 
acres  of  glebe;  fecondly,  the  grant  of  the  tithes 
.predial  and  perfonal ;  thirdly,  the  grant  of  the  tithes 
.of  the  feventy-eight  acres  of  gleb^.  This  claufe  **  all 
which,  6?^/*  does  not  depend  upon  any  of  them, 

and 
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find  ^^  Didiich  were,  t^cJ*  is  a  reftridioxi  only  when 
the  claufe  is  general,  and  is  all  but  one  and  the  lame 
fentence,  and  not  ended  or  certain  before  the  end  of 
the  feitfence :  But  where  the  claufe  is  not  in  ^ne  entire 
fentence,  but  diftind  and  disjoined  from  the  other,  as 
)iere  it  is,  there  cannot  be  any  reftridiont 

§  39f  If  however  the  thing  is  not  granted  by  an  aHod*3« 

exprefs  name;  a  miftake  in  the  defcription  of  the 
perfoHf  in  wbofe  occupation  it  is  iaid  to  be,  wil(  makQ 
the  grant  void« 

§  40.  A  leafe  of  2,  yard  does  not  pafs  a  cellar 
fituate  imder  that  yard;  and  the  leflbr  in  an  qe€hnent 
brought  to  recovfsr  the  cellar,  is  not  eftopped  by  his 
deed,  from  gomg  into  evidence  to  Ihow  that  the  cf^Uar 
was  not  intended  to  be  demifed, 

%  41.  A  leafe  was  made  of  certain  parts  of  a  me£>  Doe  t.  Bait, 
fuage  fituate  on  the  weft  fide  of  Swallow Jlreetj  Weft^  ]^^^^* 
mnftery  defcribed  to  be  one  room  on  the  ground  floor, 
;aid  a  cellar  thereunder,  and  a  vault  contiguous  and 
adjoining  thereto,  and  three  rooms  together  with  the 
ground  whereon  the  fame  ftood,  together  with  a  ^ece 
rf  ground  on  the  north  fide,  particularly  defcribing  it^ 
late  in  the  occupation  of  A.  there  was  a  cellar  under 
the  piece  of  ground  which  the  defendant  claimed, 
refting  his  title  on  thc^  maxim  that  cujus  eji  folum  eju$ 
eji  ufque  ad  calum,  &c« 

The  leflbr  of  the  plaintiff  offered  evidence  to  (hew 
that  at  the  time  of  the  leafe  the  cellar  in  queftion  was 
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in  the  occupation  of  B.  another  tenant ;  and  therefore 
that  it  could  not  have  been  the  intention  of  the  parties 
that  it  fliould  pafs  by  the  leafe  to  the  defendant,  and 
that  the  defendant  had  not  claimed  it  till  after  the  ex* 
piration  of  that  leafe^  The  defendant's  counfel  ob« 
je£bed  to  this  evidence,  becaufe  the  leflbr  of  the 
plaintiff  was  eftopped  by  his  own  deed,  from  faying 
it  was  not  meant  to  pafs.  But  Bullerj  J.  was  of 
opinion  that  the  evidence  was  adnuflible;  and  the 
plaintiff  obtained  a  verdid,  with  liberty  to  the  de- 
fendant to  enter  a  nonfuit  if  the  obje&ion  were  well 
founded. 

The  court  was  of  opinion  that  it  wa9  proper  to 
receive  the  evidence  offered  at  the  trial ;  which,  when 
received,  proved  that  the  cellar  was  not  intended  to  be 
paffed  by  the  deniife. 

5  42.  The  words  all  lands  and  meadows  to  the  faid 
meffuage  or  mill  belonjjing,  or  ufed,  occupied,  or 
enjoyed,  or  deemed,  taken,  or  accepted  as  part 
thereof,  have  b^en  held  to  pafs  in  a  releafe,  leafehold 
as  well  as  freehold  lands. 

Doc  T.  §  43-  In  an  indenture  of  releafe  the  parcels  were 

^H^BTack.      ^^cribed  to  be  all  that  meffuage,  mill,  and  Igmds, 
K.  25.  called  Clock  Mills ^  and  all  lands  and  meadows  to  the 

faid  meffuage  or  mill  belonging,  or  ufed,  occupied, 
and  enjoyed,  or  deemed,  taken,  or  accepted  as  part 
thereof.  There  were  fome  lands  held  for  the  re- 
mainder of  a  term  of  a  thouiand  years,  which  had 

been 
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been  occupied  with,  and  reputed  part  of,  the  Chck 
Milk  eftate,  for  upward3  of  thirty  years* 

It  was  objeded  that  thefe  lands  being  leafehold  did 
not  pafs  by  the  releafe,  but  it  was  determined  that 
they  did  pais. 

§  44.  Modem  conveyancers  have  introduced  a  fet 
of  general  words  after  the  particular  defcription  of  the 
things  intended  to  be  conveyed,  which  are  now  ufually 
adopted,  and  are  frequently  ufefuL  And  after  thofe 
general  words  is  ufually  inferted  the  words— ^^  And 
«*  all  the  eftate,  right,  title,  intereft,  ufe,  truft,  pro- 
^^  perty,  claim,  and  demand,  both  at  law  and  in 
^^  equity  of  the  faid  A.  £.,  in,  to,  and  out  of  the 
•*  fame  premifes,  and  every  or  any  part  or  parcel 
**  thereof." — But  this  claufe  only  applies  to  cafes 
where  the  grantor  departs  with  his  whole  eftate  and 
intereft  in  the  thing  granted. 

5  45*  The  next  claufe  ufually  inferted  in  the  pre-  Gaufe 

mifes  is — ^**  Together  with  all  deeds,  evidences,  and  j^j^ds.'"* 

**  writings,  &V.**  for  although  in  general  deeds  follow  ,  i^ft,  5  ^^ 

the  land,  and  a  purchafer  in  fee  is  entitled  to  them,  "*^' 

I  Kep.  I* 

without  any  particular  grant  for  that  purpofe,  yet  it  is 
not  amifs  to  infert  this  claufe,  and  in  conveyances  to 
ufes  it  ought  never  to  be  omitted ;  becaufe  in  that  cafe,  . 
there  is  a  doubt,  whether  the  deeds  go  to  the  releafees 
to  ufes,  or  io  the  ce/iui  que  ufe. 

5  46.  In  cafes  where  the  grantor  warrants  the  title   idem, 
agaznil  all  mankind,  he  is  entitled  to  retain  the  deeds 

in 
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in  his  pofieffion>  becaufe  he  is  boiind  to  defend  iSoA 
title  at  his  peril* 

§  47*  Where  cmly  a  part  of  sLn  eftate  held  under 
one  title  is  fold,  this  claufe  is  not  inferted,  becaufe  the 
grantor  is  allowed  in  that  cafe  to  keep  the  title  deedsi 
and  the  grantee  is  only  entitled  to  a  covenant  from  the! 
grantor  to  produce  the  deeds  Whenever  there  (hall  bcf 
occafion  for  them. 

SxcepUom*  §  48.  The  next  claufe  ill  the  premif^s  of  a  deed  is 

that,  whereby  the  grantor  excepts  fomething  out  ol 
that  which  he  has  before  granted,  by  which  means  M 
does  not  pafs  by  the  grants  and  is  fevered  from  the 
thing  granted. 

Sbep.  T.  77*        S  49*  '^^^  following  drcumflances  are  necefiary  i6 

make  a  good  exception,  ifl,  It  mufl  be  made  by  aj)^ 
words.  2d,  The  thing  excepted  muft  be  part  of  the 
thing  previoufiy  granted^  and  not  of  any  other  thing* 
3d,  It  muft  only  be  a  part  of  the  thing  granted,  for  if 

Soitell  T.        the  exception  extends  to  the  whole,  it  will  be  void^ 

Cro.  EUz.  6.     4^^>  ^^  ^^^  ^  ^^  ^^^  ^  thmg  as  is  feverable  from 

the  thing  granted,  and  not  an  infeparable  intereft  or 
incident.  5  th,  It  muft  be  fuch  a  thing  as  that  he  who 
excepts  may  retain  it«  6th^  It  muft  be  of  a  particulatr 
thing  out  of  a  general  one ;  not  a  particular  thing 
out  of  a  particular  one.  7th,  It  muft  be  certainly 
defcribed  and  fet  down* 

Habettditm.  §  5^*  '^^  fecond  part  of  a  deed  is  the  habendum^ 

the  proper  office  of  which  is  to  determine  what  eftats 

or 
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br  intereft  is  granted  by  the  deed ;  thougli  dot  may  be 
sdfo  done  in  the  premifes.  It  is  called  the  habendum 
becaufe  in  all  the  old  Latin  deedz  it  began  with  thit 
word. 

S  51.  The  ^cripdon  of  the  things  granted  need 
not  be  repeated  in  the  habendum^  as  it  is  ftiffident  ^diat 
they  are  defcribed  in  the  premifes*  For  it  is  in  the 
premifes  that  the  grant  is  really  made,  and  the  very 
Word  habendum^  or  to  hold,  as  it  is  tranflated,  indi^ 
cates  a  reference  to  what  is  defcribed  in  the  premifts* 
With  refped  to  the  words  required  by  the  law  to  create 
an  eftate  in  fee,  &fr.  in  a  deed  they  will  be  ftated  ia 
a  fubfequent  chapter* 

S  52.  The  third  part  of  a  deed  is  called  the  Teaaiam 
tenendunij  which  was  formerly  tifed  to  ezprefs  the 
tenure  by  which  the  eftate  granted  was  to  be  held. 
But  iince  all  freehold  tenures  have  been  changed 
into  free  and  common  focage,  the  tenendum  is  of 
no  farther  ufe,  and  is  therefore  joined  to  the  ba^ 
bendum. 

53..  The  fourth  part  of  a  deed  is  the  reddendum^  Rcddcadmu 
whereby  the  feoflfor  or  leffor  referves  fome  new  thing 
to  himfelf  out  of  that  which  he  granted  before.  The 
following  circumftances  are  required  td  make  a  good 
refervation.  ift,  It  muft  be  by  apt  words,  ad.  It  Shcp.T.tiii 
mull  be  of  fome  other  thing  ifluing  or  coming  out  of 
the  thing  granted,  and  not  a  part  of  the  thing  itfelf^ 
nor  of  fome  thing  UTuiog  out  of  another  thing.    3d,  It 

muft 
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muft  be  of  fuch  a  thing  whereunto  the  grantor  may 
Vide  Tit  28.  have  refort  to  diftrain.  4th,  It  mufl:  be  made  to 
%,ll    '^*      ^^^  ^^  ^^  grantors,  and  not  to  a  ftranger  to  the 

deed* 

CoiufitieB.  S  54-  The  fifth  part  of  a  deed  is  the  Condition,  ' 

Tit.  13.         which  has  been  defcribed  in  a  former  title. 


TITI£ 
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TITLE  miL 


D  £  E  D. 


CHAP.  IV. 
Same  Subjcil  continued. — Warranty. 


I  I.  J9^arranty. 

2.  Exprefs  fVarraniy. 

g.  'IffifRed  Warranty. 

9«  Lineal  WarrofUy, 

XI.  ^fii. 

14.  Collateral  Warranty . 

1 8.  Statute  cf  Gloucefier. 

19I  Statute  de  Dome, 


f  23.  A  Collateral  Warranty  tars 
Eftatee  Tad^ 
24.  And  all  Renudnders  £x» 
pe8ant  thereon. 

27.  Statute  1 1  Hen^  7.  r.  20. 

28.  Statute  4  Jttn^  e,  16. 

29.  How  a  Warranty  may  U 

deftroyed. 


Sedion  i* 


'TpHE  fixth  part  of  a  deed  is  the  warranty,  which  is   Waminty, 

defcribed  by  Lord  Coke  to  be,  ^^  a  covenant  real  i  Inft.  365  m. 
*^  annexed  to  lands,  or  tenements,  whereby  a  man  and 
^^  his  heirs  are  bound  to  warrant  the  fame,  and,  either 
**  upon  voucher  or  by  judgment  in  a  writ  of  warrant 
^  tia  carta  J  to  yield  other  lands  and  tenements  to  the 
^  value  of  thofe  that  fhall  be  evided  by  a  former  title^ 
«  or  elfe  may  be  ufed  by  way  of  rebutter/* 

\^.  K  warranty  may  either  be  ezprefled  or  im-   Expirfc  W^ 
pBed,  either  in  deed  or  in  law.    An  exprefs  warranty^   nmty. 
or  a  wan^nty  in  deed,  is  when  the  perfon  who 
conveys  an  eftate  enters  into   an   exprefs  warranty 
to  the  purchafer :   and,  in  this  cafe,  the  word  war^ 
rantiza,   or  warrant  is  the  only  apt  and  effedual   1  Inft*  3^4  '• 
word. 

Vol! IV,  :E  S3*  The 
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Lit.  f.  773.  §  3.  The  ufual  form  of  a  warranty  was  ego  et  hafi*^ 

"^•33*    j^^  ^^i  warrantizabimus,  and  the  word  heirs  is  abfo« 

lutely  neceffary,  for,  if  not  inferted,  the  heirs  are  not 

f  Inft.  47  a.     bound.     So,  with  refped:  to  the  perfon  to  whom  a 

. JJI  *     ^^       warranty  is  made,  it  is  held,'  that,  unlefs  it  be  to  an* 

ether  and  his  heirs,  or  in  words  which  relate  to  heirs^ 
it  extends  only  for  life. 

§  4.  To  make  a  good  exprefs  warranty,  the  fol- 
Inft.  367  ^.   lowing  circumftances  are  neceffary  :  ift.  That  the  per-* 
fon  who  makes  a  warranty  be  capable  of  fo  doing :  ^ 
for,  if  an  infant  makes  a  feoffment  in  fee  of  land, 
and  binds  himfelf  and  his  heirs  to  warrant  it,  the  war- . 
ranty  is  void,  though  the  feoffment  be  only  voidable. , 

I  Iiift.  386  «.    2d,  A  warranty  muft  be  made  by  deed  in  writing ;  for 

a  warranty  inferted  in  a  will  would  be,  void/  3d,  There 
mufl:  be;  fome  eftate  to  which  the  warranty  U  annexed, 
that  is  capable  of  fupporting  it ;  for,  if  a  perfon  cove-. 
nants  to  warrant  land  to  another,  and  makes  him  no. 
eflate,  or  makes  him  aii  eftate  that  is  not  good,  and 
Covenants  to  warrant  the  thing,  in  thefe  cafes  the 

I  Inft.  378  tf.   warranty  is  void/    4th,  The  eftate  to  which  the  war-, 

ranty  is  annexed,  muft  be  capable  of  fupporting  it ; 
that  is,  it  muft  be  an  eftate  of  freehold :  for,  if  a 
perfon  makes  a  leafe  for  years,  and  binds  himfelf  and 
his  heirs  to  warrant  the  land  to  the  leflee,  this  is  no 
warranty,  though  it  may  amount  to  a  covenant.     5th^ 

1  Iiift.  386  a.   The  warranty  muft  deicend  upon  the  perfon,  who  .is. 

heir,  of  the  whole  blood  by  the  common  law,  to  him 
who  made  the  warranty.  6th,  The  heir  muft  continue 
heir,  and  neither  the  defcent  of  the  title,  nor  of  the 

Lit.  f.  745.      warranty,  be  interrupted :  for,  if  a  perfon  binds  him- 

-feif 
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lelf  and  his  heirs  to  \7arranty,  and  afterwards  is  at- 
tainted  of  treafon  or  felony  and  dies,  this  wairanty 
"Will  not  bind  his  heirs.     So  if  a  tenant  in  tail  be  dif- 
feifed,  and,  after,  releafe  to  the  diffeifor  with  warranty, 
and  the  tenant  in  tail  is  attainted  of  felony,  and  hath 
iffue  and  dies,  this  warranty  will  not  bind  the  iffue. 
7th,  The  eftate  that  is  to  be  barred  by  a  warranty  mull    lo  T^ep.  9^. 
be  divefted  and  turned  to  a  right,  before  or  at  the  time      *  *    '^'  ^^* 
vhen  the  warranty  is  made ;  and  the  perfon  on  whom 
the  warranty  defcends,  muft  then  have  but  a  rf-rht  to 
the  land.     8th,  The  warranty  muft  take  cflfedl  in  the    i  inft.  386 «. 
life-time  of  the  anceilor,  who  muft  be  bound  by  it ; 
for  the  heir  Ihall  never  be  bound  by  an  expi^efs  war- 
ranty, unlefs  the  anceftor  was  bound  by  it.     9th,  The    1  loft.  370  a- 
heir  muft  claim  in  the  fame  right  that  the  anceftor 
does:  fo,  the  heir  muft  be  of  full-tige,  when  the  war-    ij^ft^  ^po, 
lanty  fells  upon  him,  otherwife  he  will  not  be  barred    i  Lord  Ray. 
by  it. 


ly 


%  5.  ImpKed  warranties,  or  warranties  in  law,  arc  Implied 
tbofe  which  arife  from  the  nature  of  the  deed  itfclf, 
or  from  fome  other  word  than  the  word  warranty^ 
Thus  the  words  dedi  et  conceffiy  or  the  word  dedi  alone,  i  Xnft.  3$4  a. 
in  a  feoffment,  amount  to  an  implied  warranty,  during 
the  life  of  the  feoffor.  But  the  word  ccnccjjt  alone 
^oes  not  create  an  implied  warranty. 

§  6.  In  an  exchange,  the  word  excamhium  imports    i  Tnft.  384^ 
a  mutual  warranty :  and,  in  partition,  it  is  implied 
that  the  one  warrants  to  the  other.     So,  where  there 
is  a  gift  in  tail,  or  a  leafe  for  life  of  land,  refer ving 
Dent,  the  fjonor  or  leffor  is  bound  to  warranty. 

E  c  §  7-  It 


&  b. 
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1  Jnft  384.         J  7.  It  has  been  generally  fuppofed,  that  the  word 

grant,  in  any  conveyance,  will  create  a  warranty,  and 
therefore  truftees  are  advifed  not  to  convey  by  the 
word  grant.  But  it  is  now  agreed,  that  the  word 
grant,  when  ufed  in  the  conveyance  of  an  eilate  of 
inheritance,  does  not  imply  a  warranty,  and  that,  if 
it  did,  the  infertion  of  any  exprefs  covenant,  on  the 
part  of  the  grantor,  would  qualify  and  reftrain  its  force 
and  operation  within  the  import  and  tScGt  of  that 
covenant ;  as  the  law  will  not,  when  it  appears  by  ex* 
prefs  words,  how  far  the  parties  defigned  the  warranty 
ihould  extend,  carry  it  farther  by  conftrudion. 

ilnft.  384  tf.       g  8.  Lord  Coke  fays,  if  a  man  makes  a  leafe  for 

life,  referving  a  rent,  and  adds  an  exprefs  warranty^ 
it  will  not  take  away  the  warranty  in  law,  for  the  leffee 
will  have  his  elef^ion  to  vouch  by  force  of  either  of 
{hem. 

# 

Llnf al  War-         §  g.  Warranty  is  again  divided  into  lineal  and  col* 

lateral.  Lineal  warranty  is,  where  the  heir  derives^ 
or  might  by  pofSbility  derive  his  tide  to  the  land  war- 
ranted, either  from  or  through  the  anceftor  who  made 
the  warranty.  Thus,  where  a  man,  feifed  in  fee  of 
lands,  made  a  feclFment  of  them  to  another,  and 
bound  himfelf  and  his  heirs  to  warranty,  and  died, 
leaving  a  fon,  upon  whom  the  warranty  defcended,  it. 

Lit.  f.  707.      was  a  lineal  warranty :  fo,  where  a  father  or  an  eldeft 

fon,  in  the  lifetime  of  his  father,  rcleafed  to  a  difleifor 
with  warranty,  this  was  lineal  to  the  youngeft  fon. 

S  10.  The: 
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§10.  The  eflfefts  of  a  lineal  warranty  are,  ifl^  To 
bar  the  warrantor  and  his  heirs  from  ever  claiming  the 
lands  warranted ;  fo  that,  if  a  purchafer  with  warranty 
is  impleaded  by  the  warrantor  or  his  heirs,  he  may 
ihow  his  warranty,  which,  in  pleading,  is  called  a 
rebutter,  and  is  an  effe&ual  bar  to  the  d^m  of  the 
livarrantor  or  his  heirs, 

2d,  To  compel  the  warrantor,  and  his  heirs,  to  give 
the  warrantee,  in  cafe  of  evidion,  lands  of  equal  value 
to  thofe  he  has  loft ;  and,  therefore,  if  a  purchafer 
with  warranty  is  impleaded  or  fued  by  a  ftranger  for 
the  land,  be  may  vouch,  that  is,  call  in  the  warrantor.  Vide  Tit.  36, 
or  his  heirs,  to  defend  the  land  ;  and  if  the  vouchee 
cannot  defend  them,  he  muft  then  give  the  warrantee 
lands  of  equal  value  to  thofe  he  has  loftt 

$  II.  The  obligation  which  the  heir  of  the  war-  Affeti. 
rantor  is  under,  of  giving  the  warrantee,  in  cafe  of 
evi&ioa,  lands  of  equal  value  to  thofe  he  has  loft, 
wai,  however,  only  on  condition,  that  he  had  other 
lands  of  equal  value  by  defcent  from  the  warranting 
idiceftor,  which  are  called  AJfets. 

§  12.  Lands  in  the  poiTeffion  of  an  heir  muft  have    1  inft,  374  #. 
the  following  qualities,  in  order  to  be  confidered  as 
aflets.     I  ft,  They  muft  be  of  equal  or  greater  valuf 
than  the  lands  warranted  at  the  time  of  their  defcent, 
from  whence  they  derive  the  name  of  aflets. 

ad.  They  muft  be  held  in  fee-fimple,  have  defcend- 
ed  from  the  common  anceftor,  and  be  vefted  in  pof- 
feiiiun,'  and  not  in  right. 

E3  S  ^Z*  A  pur* 


.  I 
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Fits,  N,  B.  §  13.  A  purchafer  wkh  warranty  may,  at  any  time, 

1  Kcp.  I.        bring  a  writ  of  warrant ia  charta  upon  the  warranty, 

either  :againft  the  warrantor  or  his  heirs  ;  and,  by  that 
means,  all  the  lands  whereof  the  warrantor  or  hi* 
heirs  was  feifed  at  the  time  of  fuing  out  the  wiir,  will 
be  bound  and  charged  with  the  warranty. 

« 

Coliatfral  §  1 4.  A  collateral  warranty  has  been  defined  to  be, 

2  Com.  301.     where  the  heir's  title  to  the  land  neither  was,  nor  could 

have  been,  derived  from  the  warranting  anceftor  j  and 
yet  it  barred  the  heir  from  ever  claiming  the  land,  and 
alfo  impcfed  on  him  the  fame  obligation  of  giving  the 
warrantee  other  lands  in  cafe  of  eviction,  as  if  the 
warranty  were  lineal,  provided  the  heir  had  affets. 

Lit.  f.  704,  §  15.  Thus,  Littleton  fays,  if  there  be  father  and' 

fon,  and  the  fon  purchafes  lands  in  fee,  the  father  4if- 
feifes  him,  and  aliens  to  a  ftranger  with  warranty;  thk. 
is  a  collateral  warranty,  which  will  effcdually  bar  the 
fon  from  ever  claiming  thofe  lands ;  and,  although  the 
fon  be  lineal  heir  to  his  father,  yet,  as  he  does  not 
derive  his  title  to  this  eilate  from  hi^  father,  the  war** 
ranty  is  collateral. 

Lit.  f.  707.  So,  if  a  younger  brother  releafed  to  his  father's  dif^ 

feifor,  with  warranty,  k  was  collateral  to  the  elder 
brother. 

• 

§  16.  The  efifedl  of  a  collateral  warranty  is  fo  iingularji 

and  fo  apparently  unjuft,  that  many  enquiries  have  ht&i 

niade  refpecling  its  origin.     Sir  Martin  Wright  endea*  ' 

vours  to  account  for  it  in  the  following  manner  ; 
•  '  i  !  It 
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It- was  a  maxim  of  our  ancient  law,  that  no  perfon  ^Y*"ighiVrcB. 
cnul J  alien  his  feud  without  the  confent  of  his  ntxt 
collateral  heir,  qui  proxinius  erat  in  fucccjjlone  collate- 
rali  ;  for,  although  the  law  trufted  the  anccftor  with 
the  intereft  of  his  own  immediate  defcendants,  yet  he 
could  not  difmherit  the  next  collateral  heir,  who> 
having  a  dilUnQ:,  though  remote  intereft  in  the  Ludal 
donation,  could  not  be  deprived  of  it  but  by  an  ad  of 
his  own;  this  manifeflly  points  out  the  foundatio!!, 
and,  partly,  fuggefts  the  reafon  of  collateral  warranty ; 
though  it  is  not  eafy  to  conceive  how  it  came  to  pafs,  • 
that  the  concurrence  or  fimple  confent  of  the  next 

collateral,  which,  by  the  old  law,  was  requifiie  to 
defeat  his  own  hopes  of  fuccef&on,  fhould  fwell  up  to 
our  notions  of  collateral  warranty,  and  be  advanced 
into  a  means  to  defeat,  even  eftates  to  which  fuch  col- 

J^erals  could  have  no  pofTible  hopes  of  fuccecding. 

I) 

S  17.  Lord  Chief  Baron  G/7*^r/,  whofe  authority  is  Ten  143, 
pf  the  greatefl  weight,  has  endeavoured  to  account  for 
collateral  warranty  in  another  manner.  He  thinks  it 
arofe  from  the  conftruQion  of  the  ftatute  de  Donis. 
It  was  ufual  to  quiet .  diiTeifins,  which  were  very  fre- 
quent in  thofe  unfettled  times,  by  the  diflfeifcr's  pur- 
chafing  warranties  from  fome  anceftor  of  the  family, 
and  this  gave  a  right  to  fuch  diflcifor ;  for  it  was  eafier 
to  compound  with  the  anceftor,  than  with  the  party 
to  whom  the  wrong  was  aSually  done :  and  it  was 
determined,  for  the  quieting  men's  poffeffions,  that 
fuch  warranties  fhould  bind,  if  the  owner  acquiefced 
under  his  expeftations  from  the  warranting  anceftor,  and 
did  not,  during  his  life,  attempt  to  recover  the  lands  ; 

£  4  for 


56  .     TMe  XXXn,    Deed.    Ch.  vi.  5  17—20. 

for  no  warranty  was  ever  a  bar,  until  it  defcended  oit 
a  perfon,  that  is,  until  after  the  death  of  the  war-» 
rantor. 

Rot.  Pari.  S  ^3*  Collateral  warranty  was  fo  great  a  grieyance^ 

▼.  2.  p.  332.    ^j^^  jjj  ^Q  Edw.  3.,  the  commons  petitioned  the  king 

to  declare  that  no  collateral  warranty  fhould  thence- 
forth be  a  bar,  unlefs  where  aiTets  defcended  from  the 
warranting  anceftor ;  to  which,  his  Majefty  anfwercd^ 
that  he  would  confider  of  it  until  the  next  par-> 
liament. 

7 

Statute  of  §  »9'  There  have  been  feveral  (latutes  made  to  re- 

flrain  the  operation  of  warranties.  The  firft  of  thefc 
is  the  ftatute  of  Gloucejier^  6  Edw.  i.  c.  i.,  by  which 

2  Inft.  291.  it  was  enafted,  that  if  a  tenant  by  the  curtefy  aUene4 
•35^-  the  eftate  which  he  held  by  the  curtefy,  with  wairanty,^ 
his  fon  (hould  not  be  barred  by  fuch  warranty,  unlef^, 
he  inherited  lands  of  equal  value  from  his  fether^ 

Statute  Je  §  20.  The  next  ftatute  by  which  the  operation  of 

warranties  was  qualified,  was  the  ftatute  de  Bonis  Con-* 
diiionalibujj  the  objeft  of  which  being  to  fecure  the 
continuance  of  the  eftate  tail  to  the  iffue  of  the  donee,^ 
and  the  reverfion  to  the  donor,  upon  the  determina- 

y.V.  ^•.?^^*      tion  of  the  eftate  tail  j  it  was  held  by  the  judges,  that 

Glib.  icn.  ^  ^  /JO 

142.  a  tenant  in  tail  could  not  bar  his  ilfue  by  a  lineal 

warranty.  But  by  a  kind  of  analogy  to  what  the  le- 
giflature  had  done,  by  the  ftatute  of  Glouce/ier,  they 
held,  that  fuch  a  warranty  would  bar  the  iffue,  if  they 
inherited  from  the  warranting  anceftor  an  eftate  of 

I  Inft.  384  tf,    gq^^i  y^i^^  jQ  ^^^  which  he  had  warranted  j  that  is, 

that 
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that  a  lineal  warranty  by  a  tenant  in  tail,  \eas  no  btf 
to  the  iflue  without  allet;. 

§  21.  This  rcafoning  may  be  extended  to  the  reiFer* 
/ion  of  the  perfon  creating  the  intail,  for  the  ftatute 
de  Donis  is  as  preeife  in  its-  prote&ion  of  the  donor^i 
reverfion,  as  of  the  eftate  tail  itfelf ;  and,  therefore, 
it  may  be  concluded,  that  no  warranty  of  the  tenaiit 
in  tail  will  rebut  the  donor  from  claiming  the  rererfion^ 
upon  the  determination  of  the  eftate  tail. 

$  22.  ff^illiam  Vefey  devifed  the  lands  in  queflion  to  Bbic  v. 
John  Vefey  his  eldeft  fon  for  life,  and,  after,  to  the  Vauglu'sSs, 
heirs  male  of  his  body,  remainder  to  Robert  Vefey  an4 
the  heirs  male  of  bis  body,  remainder  to  WilJiam  Vefey 
and  the  heirs  male  of  his  body,  remainder  to  Matbevf 
Vefey  and  the  heirs  male  of  his  body,  and  died,  John 
entered  and  died  without  any  male  iifue,  leaving  two 
daughters,  Elizabeth  and  Sarah.  After  the  death  of 
Johriy  Robert  entered,  and  died  feifed  without  male 
iflue  ;  upo^  which,  William  entered,  and  Matbew  die4 
^thout  iflue  male  in  the  lifetime  of  William^ 

William  made  ^  feoffment  of  the  lands^  with  war- 
ranty to  the  ufe  of  himfelf  for  life,  remainder  to  the 
ufe  of  jinn  his  wife  for  life,  remainder  over.  William 
died  without  leaving  any  male  iflue,  and  Jnn  his  wife 
entered* 

Elizabeth  and  Sarah^  the  daughters  and  coheirs  of 
Johny  brought  a  formedon  in  the  reverter  againft  jtnm 
the  widow  of  tViUiamj  who  pleaded  the  warranty  of 

WilliMi^ 
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« 

William^  whofe  coufins  and  coheirs  they  were;  and 
the  queftion  was,  whether  jlnn  could  rebut  them  br 
the  warranty. 


'^. 


Lord  Chief  Juftice  Vaughan  argued,  that  the  ftatute 
de  Bonis  reftrained  the  warranty  of  tenant  in  tail  froni 
barring  the  donor's  revcrfion,  by  exprefsly  providing, 
that  the  donee  in  tail  fhould  not  have  it  in  his  power 
to  bar  the  donor  of  his  reverfion.     Ita  quod  nan  habeant 
illiy  quibustenementumjicfuit  datum  fub  conditioner  potefta^ 
tern  alienandi  tenementum  Jic  datum^  quo  minus  ad  exitum 
illorum  quibus  tenementum  Jic  fuerit  datum  remaneat  po/i 
eorum  obitumy  vel  ad  donatorem  vel  ad  ejus  haredem  (fi 
exitus  deficiatj  revertatur.     By  thefe  words,  the  donee 
or  tenant  in  tail  is  reftrained  from  all  power  of  aliena- 
tion, whereby  the  lands  entailed  may  not  defcend  to 
the  heir  in  tail  after  his  death ;  therefore,  by  thefe 
words,  he  is  reftrained  from  alienation  with  warranty, 
which  doubtlefs  would  hinder  the  lands  fo  to  defcend, 
if  it  were  not  reftrained  by  the  words  of  the  ftatute. 
By  the  fame  words,  the  donee  in  tail  is  reftrained  from 
the  power  of  alienation,  whereby  the  land  intailed  may 
not   revert  to  the   donor  for  want  of  iffue  in  tail. 
Therefore,  by  thefe  words,  he  is  reftrained  from  fuch 
alienation  with  warranty,  whereby  the  lands  may  not 
revert  to  the  donor  or  his  heirs,  for  want  of  iffue  in 
tail ;  for  the  fame  words  of  the  ftatute  muft  be  of 
equal  power  and  extent  to  reftrain  the  donee's  aliena-' 
tion  from  damaging  the  donor,  as  from  daniaging  the 
iffue  in  tail.     Admit  the  words  of  reftraint  in  the  fta- 
tute de  Bonis  had  been  rexjiatuit^  l^c*     Ita  quod  non 
hab?(int  illi^  quibus  tenementum  Jic  fuit  datum  fub  condl^ 

tione. 
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rf(?«^,  fotejlaiem  alienandi   tenementum  fie  daiunij  far 

warrantianiy  vel  aliter  quo  minus  ad  exitum  eorum  re^ 

maneaty  vel  ad  donaiorem  revertatur  ;  it  had  then  been 

clear  to  every  underftanding,  that  the  warranty  of  the 

donee  or  tenant  in  tail,  by  the  exprefs  words  of  the 

ftatute,  did  neither  bar  the  donor  nor  the  iffue  in  tail, 

and  then  obferve  what  confequences  had  been  rightly 

deduced  from  fuch  reftraint  made  by  the  ftatute.     The 

ftatute  exprefsly  reftrains  the  warranty  of  tenant  in 

tail  from  barring  his  ifl'ue  j  whence  it  follow^,  that,  by 

the  ftatute,  the  ilTue  in  tail  is  not  barred  by  the  lineal 

warranty  of  the  tenant  in  tail,*  becaufe  his  warranty 

upon  the  iffue  in  tail  cannot  poilibly  be  any  other  ihaa 

a  lineal  warranty.     It  may  be  faid,  in  like  manner^ 

that  the  ftatute  de  Bonis  reftrains  the  warranty  oF  te» 

nant  in  tail  from  barring  th^  donor,  or  his  hey*,  of  the 

rever/ion  :  the  confequence,  thence  deducible,  is,  that 

the  ftatute  reftrains  the  collateral  warranty  of  tenant  ia 

tail  from  barring  the  donor  or  his  heirs,  becaufe  his 

warranty  falling  upon  the  donor,  or  his  heir,  can  be  no 

other  than  a  collateral  warranty.     Now,  it  is  true,  the 

word  warranty  is  not,  in  fyllables,  within  the  reftrainc 

of  the  ftatute ;  but  it;is  neceflarily  implied  in  it,  elfe  the 

iffue  in  tail,  would  be  barred  by  the  warranty  of  tenant  in 

tail,  without  affets,  contrary  to  all  the  books  fince  the 

making  of  the  ftatute.     But  thofe  general  words  of  the 

ftatute  reftraining  the  donees  power  of  alienation  in  ex* 

prefs  terms  equally  and  pari  pajfu  for  the  benefit  of  the 

donor,  as  for  the  benefit  of  the  iifue  in  tail,  can  never 

be  underftood  to  reft  rain  the  warranty  of  tenant  in 

tail  only,  for  the  benefit  of  the  iffue  in  tail,  but  not  for 

the  benefit  of  the  donon    But  the  ftatute  muft  necef- ' 

larijy 


« I 
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farily  reftrain  his  warranty  indefinitely  from  burtin^f 
cither ;  and,  by  consequence,  his  lineal  warranty  is 
reftrained  from  hurting  his  iffiie,  and  his  collateral 
warranty  from  hurting  the  donor,  to  whom  his  war* 
ranty  call  never  be  but  collateral,  as  it  can  never  be 
but  lineal,  to  the  iffue  in  tail.  And  if  the  warranty 
bef  neceffarily  underftood  and  implied  in  the  ftatute, 
its  operation  mud  be  the  fame  as  if  it  had  been  ex- 
prefsK  inferred  in  the  ftatute.  Then,  to  fay,  that  by 
the  reftraint  of  the  ftatute,  the  donees  have  not  power 
to  alien  the  land  intailed  quo  minus  ad  exitum  illorum 
remaneat  poji  illorum  mortem^  but  they  have  power  to 
alien  quo  minus  ad  donatorem  revertaiur  deficienfi 
exitu^  would  be  to  make  the  ftatute  contradidory  to 
itfelf. 

No  judgment  was  given  in  this  cafe,  the  court  being 
divided  ;  Vaugban  and  Archer  for  the  demandant ;  and 
Wylde  and  Atkyns  for  the  tenant :  but  Vaughar!%  opi« 
nion  is  generally  held  to  be  law, 

A  collateral         S  23*  A  collateral  warranty  is  not  prohibited  by  the 

Warranty        ftatute  de  Donis  ;  for,  as  that  ftatute  only  declared  that 

Tail.  t!ie  will  of  the  donor  fhould  be  obferved,  the  judges 

Glib.  Ten.      ^ould  not  extend  it  to  collaterals,  who  did  not  take  by 
14a.  145.  »  J 

the  gift,  and  who,  therefore,  could  not  be  forbiddei^ 
from  barring  by  their  warr^ty. 

Sea.  708.  to        Thus,  Littleton  fays,  that  if  a  tenant  in  tait  hath  iflue 
7^^-  three  fons,  and  difcontinues  the  eftate  tail  in  fee,  and 

the  fecond  fon  releafes  by  deed  to  the  difcontinuee  with 
warranty,  and  dies  without  iflue^  this  warranty  will 

rebut 
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rebut  the  eldeft  fon,  and  prevent  him  from  iccovcrihg 
die  eftate  tail,  becaufe  it  is  a  collateral  warranty ;  for 
the  eldeft  fon  cannot  make  a  title  to  the  fecond  fon 
vnder  the  intail. 

,    S  24.  With   refpeft  to  remainders    expedant   on   And  »11  Re- 
cftates  tail,  there  is  nothing  in  the  ftatute  de  Bonis,   l^^^^^""^  ' 
which  either,  direftly  or  indireftly,  reflrabs  the  te-  ihcrcon. 
nant  in  tail  from  barring  them  by  his  warranty ;  and,   g  u^ep.  j|  /. 
therefore,  the  operation  of  a  warranty  in  rebutting  re- 
mainder men,  expectant  upon  eitates  tail,  remains  as 
it  was  before  the  ftatute ;  fo  that  fuch  warranty  will 
aow  bar  them  without  aifets. 

5  25,  In  the  cafe  of  Bole  v,  Hortortj  which  has  been  Aauf.  ax» 
already  ftated,  Lord  Chief  Juftice  Vaughan  lays  it  down 
as  clear  law,  that  the  ftatute  de  Bonis  does  not  reftrain 
the  warranty  of  tenant  in  tail  from  barring  remainder- 
men,  by  the  defcent  of  the  warranty  on  them.  1  ft, 
Becaufe  the  mifchief  complained  of  in  this  ftatute  was, 
tliat  the  iifue  in  tail  was  difmherited.  But  the  war-  . 
ranty  of  the  donee  in  tail  defcending  upon  the  remain- 
der-man, who  claims  by  purchafe  from  the  donor,  and 

m 

not  by  defcent  from  the  donee  in  tail,  could  be  no  dif- 
inheriting  of  the  iffue  of  the  donee.  2d,  The  ftatute 
did  not  provide  againft  inconveniencies,  or  mifchiefg 
which  did  not  exift  at  the  time  of  making  the  ftatute. 
Now,  when  the  ftatute  was  made,  there  could  be  no 
remainder  in  tail,  becaufe  all  eftates  which  are  eft^tes 
tail  fince  the  ftatute,  were  fee-fimple  conditional  before 
the  ftatute,  qpoij  which  a  remainder  could  not  be 

S  27.  This 


6m 


Rob.  Gar. 
125  note. 
1  Inft.  373^. 
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5  26.  This  opinion  was  extrajudicial,  as  that  point 
was  not  before  the  court ;  but  I  cannot  find  that  it 
was  ever  contradifted.     And  it  is  now  held,  that  if 
j1.  be  tenant  in  tai!,  remainder  to  B.  his  next  brother 
in  tail,  (which  is  a  very  common  cafe  arifing  upon 
almoft  every  marriage  fettlement),  and  A.  being  in 
pbflfdBon,  makes  a  feoffment  with  warranty,  or  levies 
a  fine,  (in  which  there  is  always  a  warranty),  of  the 
eftate  tail,  and  dies  without  iffue,  this  warranty  being 
collateral  to  A,  who  claims  by  way  of  remainder, 
vfUl  therefore  bar  him  without  alTets. 


vStatttte 
II  Hen.  7. 

C.  20. 


Lircoln  Col. 
lege  Cafe, 
3KCP.5B. 


§  27.  By  the  ftatute  1 1  Hen.  7.  c.  2c,,  it  is  enaSed, 
that  in  cafe  a  wife,  after  the  death  of  her  hulband,  fhall 
alone,  or  with  any  after  taken  hufband,  alien  with 
warranty,  any  lands  which  fhd^  holds  in  dower,  or  of 
which  (he  is  feifed  in  tail,  of  the  gift  of  her  former 
htifband,  or  of  any  of  his  anceftors^  fuch  warranty 
ikall  be  void. 


•  For  the  conftrudtion  of  this  ftatute,  vide  Title  36- 
Recoveries.        . 


$ti»tiite4AnDy 


§  28.  By  the  ftatute  4  Ann,  c.  16.  f.  21.,  it  is  en- 
a£led,  that  all  warranties  made  after  the  firft  day  of 
Trinity  Term  1 706,  by  any  tenant  for  life  of  any  lands, 
tenements,  or  hereditaments,  the  fame  defcending  or 
coming  to  any  perfon  in  reverfion  or  remainder,  fhall 
be  void  and  of  none  effeft :  and,  likcwife,  all  collate- 
ral warranties  which  ihall  be  made  after  the  fame  day 
of  any   lands,  tenements,  or  hereditaments,  by  any 

inieftor- 
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anceftor  who  has  no  eftate  of  inheritance  in  pofleflion 
in  the  fame,  ihall  be  void  againft  his  heir. 

It  is  obfervable,  thiit  this  ftatute.  does  not  extend  to   Ante  f.  2%. 
the  alienation  of  a  tenant  in  tail  in  pofleflion,  and 
therefore  his  warranty  is  not  retrained  by  this  a£t. 

5  29.  A  warranty  may  be.  deil^oyed  by  the  attain*  How» War. 

der  of  the  warrantor,  for,  in  that  cafe,  he- becomes   dcftray^L 
incapable  of  tranfmitting  any  thing  by  defcent.  ^^^'  *•  745- 

'47- 


9        ^ 


»^ 
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TITLE  XXXII. 
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CHAP,  V. 
^Tbefame  StAjeSt  continued. — Covenants  and  ConeJu/ton. 


§  I,  Of  Covemmts 
5.  I/o  techmcai  Wordt  neeeffary. 
8.  Implied  Covenemts* 
12.  Joint  and  fever al  Covenants, 
l6.  Covenanti  real. 
27.  Bind  all  ckandng  under  the 

Grantee. 
^O.  And  all  claiming  under  the 
^         Grantor. 
.37.  Covenants  for  the  Title  to 

Landt. 
46.  Vfually  retrained  to  theAQs 
of  the  Vendor. 


f  50.  Who    are     held    to    cUdm 
through  the  Vendor. 

52.  Or  by  hts  Default. 

53.  Covenants  for  ProduSionof 

Title  Deeds. 
54«  What  Covenants  where  the 

Title  is  defeSive. 
gg.  Remedies  under  thefe  Cove^ 

naats. 
6s»  IVho  are  hound  to  enter  into 

thefe  Covenants* 
70.  Concl^ou. 


Sedion  i. 


Of  Covenants,  ^T*HE  feventh  part  of  a  deed  is  the  covenant,  which 

is  an  engagement  or  agreement  by  which  one 
perfon  obliges  himfelf  to  do  fomething  beneficial 
to,  or  to  abftain  from  fomething,  which,  if  done, 
might  be  prejudicial  to  another.  And  a  great  variety 
of  agreements  gf  this  kiiKl  have  bee;i  introduced  into 
modem  deeds. 


Plowd.  138. 
X  Vent.  26. 


§  2.  A  covenant  is  generally  an  agreement  to  do 
fomething  in  future^  and  differs  from  the  cafe  where 
an  agreement  refers  to  a  thing  which  is  not  to  be  done 
bvr  the  |>erfon  of  any;  but  to  a  thing  to  be  executed 

9  in 
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ta  itSdS.  And  wbere  an  agreement  tenmoates  in  kfelf, 
it  18  not  properly  a  covenant,  but  a  de&azwce.  A 
covenant  may  however  be  executed,  namely,  that  a  Sbep.T.ifis. 

« 

dung  is  done  already. 

5  3»   A  covenant   can  only  be  created  by  deed,  iRoHAb* 

but  it  may  as  wdl  be  by  deed  poll,  as  by  indenture ;  ^^z.  N.  B. 

for  the  covenaiit^'s  acceptance  of  the  deed  delivered  H5« 
%o  him  is  fuch  an  affent  to  the  agreement^  a?  will 

render  it  binding  on  him.     But  in  the  cafe  of  a  deed  Gnen  y. 

Home 

poll  the  party  muft  be  named  in  the  deed.  ,  ^^  2^. 

§  4.  Where  ^ands  are  conveyed  by  indenture  to   ilaft.  sjia. 
two  perfons  and  one  of  them  does  not  feal  th<s  deed, 
yet  if  he  enters  upon  the  land,  and  accepts  of  the 
deed  in  other  matters,  he  will  be  bound  by  the  cove- 
nants contained  in  it. 


5  5*  The  law  has  n6t  appropriated  any  particidv  No  technical 

form  of  words  to  the  creation  of  a  covenant ;  and  f^^^ 

diereCbre  any  woids  will  be  fufficient  for  that  purpofe,  >  VetR.516, 
^icJi  Aew  the  intention  of  the  parties  to  enter  into  a 
covenant. 


^  6.  In  articles  of  agreraient  reciliiig  ui  intended  HollU  t. 
marriage,  it  was  covenanted  that  in  confideration  of  ^  j^^  gg^ 
die  lad/s  portion,  a  jomture  fliould  be  fecded  cm  her: 
ttd  &«  conclufion  was  in  thefe  words"— ^^  And  it  is 
^  hoeby  agreed  that  a  fine  fliall  be  levied  to  fecurfe 
^  the  payment  of  the  faid  portion.'*  It  was  refolved, 
dat  thefe  words  created  a  covensmt  to  levy  a  fine:  for,   HaSInl*  '^^ 

Vol- IV.  F  wherever  *  Mod.  a»i 
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<  wherever  there  is  an  agreement  under  hand  and  feal, 
covenant  lies. 

Wllllamfon  v.       g  y^  Where  a  perfon  obliged  himfelf  to  warrant 

Codringtoiiy  »riiii  it  ti* 

I  Vcf.R.511.  and  for  ever  defend  the  lands  conveyed :  It  was  held 
'    by  Lord  HardwUke  not  to  be  a  warranty,  but  a  cove- 
nant. 

Implied  S  8*  There  are  fome  words,  which,  when  ufed  in 

Covenants.  particular  contrads,  will  create  a  covenant.  Thus,  if 
4.  Rep.  80  b.  a  perfon  makes  a  leafe  for  years  by  the  words  conceffi 
5    cp.  17  a.    ^^  (iemifi^  grant  or  demife,  they  will  create  a  covenant 

for  quitft  enjoyment  of  the  lands  demifed  :  and,  if  the 
leflee  be  evicted  by  the  leflbr,  or  by  any  perfon  claim- 
ing a  lawful  title  to  the  land,  he  may  bring  an  adion 
thereupon. 

< 
Giles  ▼.  5  9*  So,  if  a  leafe  for  years  be  made,  referring  or 

CwrtE!'i35.     yielding  and  paying  a  certain  rent ;  thefe  words  will 

create  a  covenant  for  payment  of  the  rent. 

3  Burr.  R.  S  '  ^*  ljox6.  Mansfield  has  faid,  that  the  diftindion 

Amb.R.ico.  l^t^cc^  implied  covenants  by  operation  of  law,  and 

exprefs  covenants,  is,  that  exprefs  covenanta  are  taken 
more  flridly :  for  a  man  may,  without  confideration, 
enter  into  an  exprefs  covenant,  under  hand  and  feal. 

Noke'sCafe,  §  ii.  An  exprefs  covenant  vtrill  qualify  the  gene- 
\  McS  n/  ^^y  ^^  ^  implied  covenant,  and  reftrain  it ;  fo  that 
I  Vefey  xox.    it  fliall  not  extend  farther  than  the  exprefs  covenant. 


Jo^ntand  §  12.  Where  feveral  perfons  enter  into  a  covenaint, 

ftvcfal 
nant^. 


rtvcialCove-   jj^^y  ^^y  ^jj.|^^^  j^jj^^  themfelves  altogether,  or  elfc 


they 
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they  may  bind  each  of  themfelves  feverally :  from 
'  whence  arifes  a  diitindion  between  joint  and  feveral 
covenants.    A  covenant  of  this  kind  may  alfo  be  both 
joint  and  feveral. 

^  1 3*  If  two  leflfees  covenant  jointly  and  feverally 
at  the  beginning  of  a  leafe,  thefe  words  extend. to  all 
their  fubfequent  covenants,  notwithftanding  the  inter- 
vmtbn  of  covenants  on  the  part  of  the  leflbr. 

§  14.  In  a  leafe  of  coal-mines  made  by  the  Duke  Duke  of  N. 

of  Northumberland  to  G.  Erringfon  and  John  Ward^  5  Teim  Jl, 
there  was  a  firing  of  covenants  introduced  by  thefe  5^^J 
words,  ^^  And  the  laid  G.  Erringtm  and  J.  Ward     > 
^  for  themfelves  jointly  and  feverally,  and  for  their 
^'  feveral  and  refpe&iye  heirs, ,  (^c."    Then  came  a 
provifo  in  thefe  words,  ^^  And  it  was  thereby  declared 
by  and  between  the  faid  parties,  and  the  fajd  Duke 
did  thereby  covenant  that  it  fhould  be  lawful  for 
^^  the  lefiees  to  fell  a  certain  quantity  of  a  particular 
**  fort  of  coals,   tbey  the  faid  G.  Erringtm  and  y. 
^^  Ward  paying  and  accounting  to  the  Duke  for  the 
^^  fame.**     An  adion .  was ,  brought  by  the  Duke 
againft  the  executors  of  G.  Erringtonj  upon  thefe 
words :  and  the  queftion  was,  whether  they  amounted 
to  a  feveral  covenant. 

It  was  determined,  that  the  generll  words  at  the 
beginning  of  the  covenants  by  the  leflees — ^^  jomtly 
^^  and  feverally  in  manner  following,''--extended  to 
all  their  fubfequent  covenants  \  which  were,  therefore, 
all  joint  and  feveral 

Fa  S  *  J*  Where 


C€ 
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SlingAy'a  S  <  5*  ^^c^  a  perfoA  covenants  vfkh  two  or  more 

Rep.  1 8.      |)ctr0M,  Md  with  each  of  them,  if  each  of  the  cove* 

Jcak.  26z.       tMHm  ttkes  a  feveral  interelt  or  eftate,  the  covenant 

is  feveraL  But,  if  the  covenantees  take  a  joim  intereft 
in  the  fubje^k  matter  of  the  covenant,  it  is  a  joint 
«DveMiKt :  aS|  if  a  mini  by  indenture  <laiiifes,  to  J. 
^ack^iicrej  \o  B.  WhHi^acre^  to  C*  Gpem-acrcj  and 
to^nants  with  them  and  every  of  them,  that  he  is 
lawful  owner  of  a)i  the  (aid  acres ;  in  that  cafe,  as  the 
interefts  are  feveral  and  diftinft,  the  words  "  every  tf 
"  f  *rm,"  irtll  nlake  the  covenant  feveral.  But,  if  the 
ibree  acres  had  bec^  demifed  to  them  jointly,  then  the 
words  **  ewrj  of  fhem^  would  have  have  been  void  : 
fbr  a  man,  by  Us  covenant  (unlefs  in  refped  of 
feveral  interefts^  cannot  make  it  firft  joint  and  then 
fcvera],  by  means  of  the  wcMrds  **  every  of  ibem^ 
for,  although  feveral  perfbns  may  bind  themfelves 
atid  every  of  them,  and  fo  dte  obligation  Ihall  be  joint 
or  feveral  a(t  the  eieftioa  ^  the  obligee ;  yet  a  man 
tannot  bind  himfeif  lo  three  and  to  each  of  them,  to 
make  it  joint  or  feveral,  at  the  eleftion  of  feveral 
perfons,  far  one  and  the  fame  caufe :  Ibr  the  couit 
would  be  in  doubt,  for  which  of  them  to  give  judge- 
ment ;  alfo,  the  covenantor  woidd  be  feveral  timsea 
charged  with  one  and  the  fame  iJiing :  and  therefoi^ 

joTinfon  T.       the  words,  "  and  every  cf  tbem^^  are  in  fuch  cafe  of 

Wl]leB'R.a48.  ^^  cflEbft,  and  do  not  fever  the  joint  caufe  of  a£Hon. 

Covenanu  S  1 6.  Covenants  are  divided  into  real  and  perlcmal. 

I  Inft  384.  b.    Covenants  real  are  thofe  which  have  for  their  objeft 
Law  of  Cor.    fomething  annexed  to,  or  inherent  in,  or  conneded 

C     II, 

Shep.T.i6i.  with,  land,  or  other  real  property j  and,  as  fuch  cove- 
nants 
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Hants  defecnd  to  the  hdr,  and  ar*  tfansferred  to  die   Conglum  t. 

purchafer  of  the  land  by  the  coaveyuce,  they  arc  iaid   C10.Car.22u 
to  run  with  the  land. 

$  17.  In  confequence  of  this  do^krine^   where  a   BioaaH 
covenant  is  entered  into  by  the  grantee  or  leffce^  which   aodT/^be 
relates  to  the  land,  it  will  bind  not  only  fu^h  gr^fotee   C^**^^* 
or  leifee,  but  alfo  the  aflignee  of  fuch  grantee  or 
leflee ;  and  the  grantor  or  kflbrt  or  their  heirs,  nay 
at  any  time  bring  an  adion  on  fuch  cov^naoc* 

5  i8«  It  was  refelved  in  25  Elix^  that,  where  a  spmccr^ 
covenant  extends  to  a  thing  in  effe^  parcel  of  the  5  Rep.  i<#« 
demife,  the  thing  to  be  done  by  force  of  the  covenant 
is  quodammod^  annexed  and  appurtenant  to  the  thing 
demifed,  and  (hall  go  with  the  land  and  bind  the 
aflignee ;  though  he  be  not  bound  by  e^rcfs  words* 
But,  when  the  covenant  extends  to  a  thing  which  ir 
not  in  being  at  the  time  of  the  demife  made,  it  cannot 
be  appurtenant  or  anne^od  to  a  tliii^g  whidi  4q^  not 
rxift 

$  19.  Where,  in  a  leafe  for  years,  the  leffee  cove«  LoB^hcrv. 
nanted  with  the  leflbr,  his  executors  and  adminiflrators,  ,  Lc^s. 
to  repair ;  and  the  leflbr  died :  It  was  held  that  his 
heir  might  bring  an  action  on  the  covenant ;  for  it 
was  annexed  to  the  land,  and  went  to  the  heir, 
though  he  was  not  named*  And  it  appeared  that  it 
was  intended  to  continue  after  the  death  of  the  leflbr, 
his  executor  being  named* 

S  flo.  But,  where  the  leflbr  was  only  tenant  for  life,   Bradnell  ▼• 
k  was  held,  that  his  heir  was  not  entitled  ta  the   ^  wilf.R. 


F3  benefit  *«• 


7P 
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t  of  covenants  mads  with  him }  becaufe  thi 
Eiihed  by  his  death. 


'  §21.  Although  the  ailignee  be  liable  to  the  cove- 
nahts  which  nm  with  the  land,  yet  that  drcumftance 
will  not  difcharge  the  ai&gnor,  who  will  ftill  continue 
liable  to  them. 


Barnard  v. 

GodfcaU. 

C10.Jac.309. 


§  22.  An  a£tion  of  covenant  was  brought  by  the 
leflbr  of  a  houfe  againft  the  lelTee,  for  not  repairing  it 
after  warning  given.  The  defendant  pleaded  that, 
long  before  that  warning,  he  had  ailigned  over  his 
term  to  J.  S.,  from  whom  the  plaintiff  afterwards 
received  the  rent. 


Holford  ▼. 
Hatch, 
Doug.  i82« 


It  was  detemuned,  that  the  adion  againfl  the  leffce 
was  maintainable^  notwfthftanding  the  aflignnient,  and 
acceptance  of  rent, 

§  23.  If  the  tenant  be  not  alSgnee  of  the  whole 
term,  he  is  then  in  fkft  only  an  undertenant,  and  is 
not  liable  to  an  a^QU  on  the  covenantt 

§  24.  An  a£^on  of  ^oyensuit  wa3  brought  for  r^ot 
in  s^ear  agaii^ft  th$  d<^(ndai\t,  as  aiSgncf;  of  oi^e 
Saunders.  On  the  trial  it  appeared,  tl}at  t}ie  de- 
fend^t  was  in  pofiel&on  of  the  p^emifes  4unng  tl^e 
time  when  the  rent  in  arrear  became  due.;  but  thait^ 
by  the  deed  imder  which  he  held^  they  were  conveyed 
to  him  by  Saunders  for  a  day  or  two  lefs  than  the 
original  term.  For  the  plaintiflF  it  was  cqnt^ded, 
that,  the  cov^»nt  for  rent  \i6xi^  one  of  tbo&  which 
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runs  with  the  land,  every  perfon,  who  takes  under  the 
original  leafe^  is  liable  to  it.  To  this  purpofe  the 
defendant,  although  he  had  not  ftridly  taken  the 
whole  of  the  leflee's  intereft,  in  point  of  duration,  was 
to  be  confidered  as  his  affignee.  A  devifee,  an  exe- 
cutor, an  alfignee  under  the  bankrupt  laws,  or  one 
wjbo  purchafes  a  term  from  the  IheriflF  under  an 
execution,*  are  afEgnees  in  law  to  the  effed  of  bdng 
liable  to  covenants  for  rent,  &V.;  although  the 
transfer  to  them  does  not  amount  to  a  forfeiture  under  • 
a  covenant  not  to  afiign.  The  landlord  is  entitled  to 
look  for  the  rent  to  the  perfon  in  pofleffion,  and  ought 
not  to  be  driven  to  the  neceflity  of  finding  out  the 
original  kffee,  and  bringing  his  adion  againft  him. 

On  the  other  fide  it  was  infifted,  ths^t  there  was  not 
a  better  known  diftinfUon  in  the  law,  than  that  be- 
tween an  affignee  and  an  und^enant.  Only  affigiiees 
of  the  whole  term,  whether  by  ^ftual  aiCgnment,  or 
by  devife,  fale  under  an  execution,  &c«  are  liable  to 
the  covenants  for  rent,  ^c. :  for,  if  there  is  a  rever. 
fion  of  a  day  by  the  inmiediate  Icflee^  there  is  not 
privi^  between  the  imdertenant  and  the  firft  lefibr. 

Lord  Mansfield^-F^Tids  is  an  aftion  of  covenant  by 
a  leflbr  againft  an  under*leflee ;  and  the  fingle  quef* 
tion  is,  whether  the  adion  can  be  maintained  againft 
him,  as  being  fubftantially  an  affignee.  For  fome 
time  we  have  had  great  doubts ;  we  have  beftowed  a 
great  deal  of  confideration  on  the  fubje£b,  and  looked 
carefully  into  the  books :  and  it  is  clearly  fettled,  (and 
13  agreeable  to  the  text  of  Littleton^)  that  the  zGdon 

F  4  cannot 


^* 


Title  XtlH.    D^cf.    Cb.  V.  $  24^97. 

duinot  be  madntiined^  unleft  agiinft  aa  aiSigiiei 
the  whole  tertt. 


Tit.  13.  c  i|. 


Spieooer** 
Cafe, 

5  Rep.  lE^  iT. 
I  lalh  215  ^. 


ThuTfby  ▼. 


§  ^5^  It  has  been  ftatid  Ih  a  former  title,  that, 
tipoti  the  diflblution  of  the  moHafteriea  by  Hitu  8., 
moll  of  their  eflates  were  granted  to  private  )>erfon8 1 
Vho  coutd  not  take  advantage  6f  the  conditions  con«> 
tallied  in  the  tes^e^  that  had  been  forniierly  made  of 
thofe  eftatesy  which  piroduced  the  flatute  32  Hen.  8« 
c.  34*  Thist  a6t  extends  to  covenants  as  ^eU  as  ta 
conditions ;  it  being  thereby  ena&ed  that  the  affignee^ 
pf  reVerfions  fhall  hare  {nth,  like  and  the  fame  advan^ 
tage,  W^C'.  by  ^dlon  only,  far  n6t  perforn!vbg  th^ 
covenants  contained  in  the  laid  leafes^  as  the  leflbri 
or  grantors  themfelyes,  o^  their  heirs  ox,  fv^c^flbrs^ 
blight  haye  had. 

%  i6.  \t  was  TcTolved  hi  15  fft'z.,  that  this  a£)i 
extends  only  to  covenants,  which  touch  Or  concent 
the  thiil^  detnifed,  and  hot  to  collateral  covenants  \ 
and,  therefore,  the  fntent  of  the  ftatute  was  not  tq 
transfer  any  privity  of  contrad,  but  to  anneat  the 


1  Saund  %%n    covenantsi,  touching  or  concerning  the  hnd  demifed^^ 
*•  3'  4*  5-       to. the  reverfion ;  fo  that  they  might  pafs  as  annexed 


Webb  y* 
Kuffell, 
3  Term  R. 

393- 


^nd  incidei^t  to.  tbe  reyerfipn* 

§  27.  In  a  modem  cafe  it  ^^s  reiblved  by  Ae  Gour$ 
bf  Eing^^  B^ch,  that,  if  a  nxortgagor  and  t^ortgagee; 
make  a  leafe,  in  which  the  covenants  for  the  rent  and 
^repairs  are  oi^ly  with  the  inOrtg;3igO)'  zxA  his  affigns^ 
the  a^gnee  of  the  mortgagoi:  cannot  nalnfiun  an, 
9^Qii  for  the  breiu^  pi  dieft  90ve&a&t$;  b^cs^ufe  ^cf 
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tft  collateral  to  his  grantot^s  intereft  in  the  land,  and 
therefore  do  not  mn  with  it.  And  Mr,  Serjeant 
Sbepberdj  in  arguing  thi$  cafe,  dated  that  there  were 
three  relations  at  common  law,  which  might  eodft 
between  the  lelTor  and  lelTee,  and  thw  refpeCtive 
aflignees.  flrft,  privity  of  contraft  {  which  is  created 
by  the  contraft  itfelf^  and  fubfii^s  for  ever  between 
the  leiToF  and  l^flfee.  Secondly,  privity  of  eftatei 
which  fubfifls  between  the  lefle^,  or  his  aflignec  in 
poflejffion  of  the  eftate,  and  the  ai&gnee  of  the  revov 
iioner.  And»  thirdly,  privity  of  contraft  and  eftatet 
which  ezifb,  where  both  the  term  and  reverfion 
remain  in  the  original  covenantors,  The  ftatute 
32  Hen.  8.  feaqs  to  have  created  a  fourth  relation  ;  a 
privity  of  Gontrad  in  refped  of  the  eftate,  as  between 
the  aflfgnees  of  the  reverfion,  and  the  leflees  or  their 
^ifign^ses.  The  ftatute  annexes,  or  rather  creates,  a 
privity  of  eontrad  between  thofe,  who  have  privity 
pf  eftate  j  andt  when  the  ox^  failsj  the  other  £uU 
with  it. 

It  was  alfo  refolved  In  this  cafe,  that,  if  a  tenant 
for  a  term  of  years  leafe  for  a  leis  term,  and  aiSga 
his  reverfion,  and  the  affignee  take  a  conveyance  of 
the  fee,  by  which  his  former  reverfionary  intereft  it 
merged ;  the  covenants  incident  to  that  reverfiaoari' 
into-eft  are  thereby  eztinguifiied, 

%  18.  Lord  Coke  obferves,  that  an  affignce  of  part   1  loft.  %%§  4. 
qF  the  eftate  of  the  reverfion  may  take  advant^e  of 
fi  condition,   and  conTequently  of  a  covenant :   as, 
Wbei¥  a  reverfipn  in  fee  is  granted  for  life,  the  grantee 

il»ll 
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ihs^l  have  the  benefit  of  the  covenants.  But  a  grantee 
of  part  of  the  reveriion  ihall  not  take  advantage  of  a 
covenant;  and  therefore,  if  a  reveriion  confifbs  of 
three  acres,  and  two  of  the  acres  are  granted,  the 
covenants  are  deflroyed. 

i  InlU  21$  h.       §  29*  His  lordfliip  alfo  obferves,  that»  if  the  rever- 

fion  is  conveyed  by  means  of  the  flatute  of  ufes,  the 
perfon  to  whom  it  is  thus  conveyed  is  a  fufficient 
affignee  within  the  itatute }  becaufe  he  comes  in  by 
the  a£k  and  limitation  of  the  party,  although  he  is  in 
in  xhtpqft.  But  fuch,  as  come  in  by  ad  in  law,  as 
the  lord  by  efcheat,  (hall  not  derive  any  benefit  from 
the  flatute. 

AndaUdaim-  §  30.  As  afHgnees  of  grantees  or  leflees  ^e  bound 
GrtntorT  ^  ^7  ^^  covenants  real,  annexed  to  the  eflate  granted 
I  Inlt.  384  fl.    or  leafed,  and  which  run  with  the  land  j  fo  are  they 

entitled  to  the  benefit  of  all  fuch  covenants  as  are 
entered  into  by  the  grantors  or  leflbrs,  and  may  main- 
tain an  adion  on  them« 

...  • 

5  Rep.  17 II.        S3'*  Thus,  in  Spencer^s  cafe  it  was  refolved,  that, 

if  a  perfon  made  a  leafe  for  years  by  the  words, 

**  grant*'  or   **  dcmifc,"  which  imply  a  covensint  for 

quiet  enjoyment,  and  the  aflignee  of  the  lefTee  was 

evicted,  he  Ihould  have  a  writ  of  covenant.    For  it 

was  but  reafonable  he  fhould  have  fuch  benefit  of  the 

demife,  as  the  original  lefTee  might  have  had :  and  the 

leflbr  had  no  other  prejudice  than  that  to  which  his 

fpecial  contract  with  the  original  lefTee  bound  him. 

532.  A  court 
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.  %  33.  A  court  of  equity  urill  give  its  affiftance  to 
an  aifignee  againft  all  perfons  claiming  under  the 
grantor  of  an  eftate,  to  procure  him  the  benefit  of  the 
covenants  contained  in  the  grant,  which  run  vrith  the 
thing  granted* 

^  33.  A.  and  K.  his  wife,  bdng  fdfed  in  right  of  Holmctv. 
the  £add  K.  of  two  pieces  of  ground,  by  indeniurt  ,  Abjlo.  27. 
25  January  1622,  granted  a  watercourfe  to  one  /•  H. 
and  his  hdrs,  through  the  faid  two  pieces  of  ground  ; 
and  by  the  deed  did  covenant  for  them,  their  heirs  and 
affigns^  from  time  to  time  to  cleanfe  the  fame ;  and 
that  all  fines  and  recoveries,  levied  and  fuffered,  or  to 
be  levied  and  fuffered,  of  the  faid  grounds  fliould  be 
and  enure  to  the  ftrengthening  and  confirming  the  laid 
watercourfe  according  to  the  faid  grant :  and,  after- 
wards, a  recov^ery  was  had,  and  a  deed  executed, 
declaring  the  ufes  to  be  as  aforeCud.  The  water- 
courfe, by  meihe  affignments,  came  to  the  plaintiff, 
and  the  &id  two  pieces  of  ground  to  the  defendant, 
who  built  on  the  |ame,  and  much  heightened  the 
grovn4  that  lay  over  the  watercourfe,  and  made  it 
much  more  chargeablp  and  inconvenient  to  repair; 
and,  as  it  was  alledged  (and  in  part  proved),  the 
building  had  much  obffaru&ed  the  watercourfe;  fo 
the  bill  was  for  eftabliihing  the  enjoyment  of  the 
twate^Tcourfe,  and  that  the  d^endant,  and  all  claim- 
ing under  bjni,  might  from  t|me  to  time  cleanfe  the 
fame,  according  Xq  the  icovenjmt  It  ipas  objeded, 
that  the  covenant,  being  perfonal,  yh^  not  at  all 
/lengthened  by  the  recovery;  and  that  the  plaintiff 
1^  t^off  ond^r  irhoxn  be  (Iwned^  being  fenfible  of 
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&9  had  for  forty  years  cleanfed  the  fame  at  thdr  own 
charges.  But  the  court  was  of  opinion,  that  this  wat 
a  covenant  which  run  with  the  land,  and  was  made 
good  by  the  recovery,  and  that,  though  the  plaintiff 
had  cleanftd  the  fame  at  his  own  charge,  whilfl  it  was 
eafy  to  be  done  ;  yet,  fince  the  right  was  plain  upon 

« 

the  deed,  and  the  cleaniing  made  chargeable  by  the 
building,  it  was  reafonable  the  defendant  fhould  do  it  { 
and  decreed  accordingly. 

S  34.  By  the  ftat.  32  Hen^  8.  c.  34.  it  is  &rthqr 
tnaded,  that  all  feoffees  and  grantees  of  any  lordfliips 
or  hereditaments  for  years,  life  or  lives,  their  exe- 
cutors, adminiftrators,  and  ai&gns,  fliall  have  the  like 
a£tion  and  remedy  againfl:  all  perfons,  having  reverfions 
of  fuch  lordihips  or  hereditaments,  for  any  covenants 
contained  in  their  leafes,  as  they  might  have  had 
againfl  the  leflfors  or  grantors»  their  hein  and  fuc* 
teflbrs* 

$  35.  Where  the  whole  of  a  term  is  afllgned,  and 
no  reverfion  is  left  in  the  af&gnor,  the  afEgnee  will  ba 
entitled  to  the  benefit  of  the  covenants  contained  in 
the  original  leafe  \  and  may  bring  an  a£tion  on  them 
againfl  the  a0ignee  of  the  leflbr. 

filmer  ▼•  $  3^*  An  a&ion  of  covenant  was  brought  by  the 

as  aflignee  of  the  leflbr,  for  not  providing  proper 
timber  for  repairs^ 


It 
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It  ^was  obje&ed  that»  when  the  original  leflee 
affigned  over  the  teraiy  the  tent  was  referved  to  foch 
leffee  and  not  to  the  leflbr ;  and  that  the  covenants^ 
ia  the  aiEgnment  by  the  original  leilee,  were  not  the 
Ikne  wit^  thofe  in  the  original  kafe. 

On  the  other  fide,  it  was  contended  that,  wherever 
the  whole  intereft  is  conveyed,  it  is  an  ailignment ; 
and  that,  in  ibch  a  cafe,  the  aiSgnee  itaiuls  ezadly  in 
the  place  of  the  leflee,  and  is  entitled  to  the  benefit  cf 
all  the  covenants  on  tbe-part  oS  the  leflbr. 

The  coort  was  of  this  opioioQ^  and  gave  j  odgment 
accordingly. 

37*  la  «H  andoit  feoffinents,  Ae  feoSor  entsred  Covenasu  ftr 
atto  a  gcBoal  warranty  with  the  ieofli^e^  for  the  litie  fif^^^^ 
to  the  lands  conveyed.    But  "wananties  have  been 
long  fince  difufed,  and  a  fet  of  covenants  for  fecuring 
die  tiile  bz9c  ^eea  (obftkoted  in  their  ftead ;  wkich 
are  now  generally  infinted  in  dl  coaveyaaces,  as  boi^g 
mew  beneficial  in  ibiae  lefped  to  Ae  grantees,  and . 
afbniing a  more  eafy i^medy,  in  cafe<if  a  de&&  in 
the  title,  than  could  be  ebcuted  nader  die  aacifiat 
Motanty. 


r«i'/^#vi^b 


S  l8*  By  the  firft  of  thefe,  die  ^prantor 
4br  ^hjao^slf.  Jus  .hein,  executors,  and-  adminiftrator^ 
^ivith  die  .grantee,  his  heirs  and  aifigns,  that  be,  the 
ipantor,  is  Jawiulfy  lisiied  in  iee-fixnple  of  the  j>re« 
nufes  conveyed. 


Pr 
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By  the  fecond,  he  corenants  that  he  has  a  good  right 
and  full  power  to  convey  the  lame. 

By  die  thirds  he  covenants  that  the  grantee,  his 
heirs  and  afligns,  ihaU  have,  hold,  and  enjoy  the  pre- 
mifes  granted,  without  the  evidion  or  diiturbance  of 
any  perfon  whatever* 

Where  lands  are  conveyed  to  ufes,  the  words  are, 
that  the  eftates  conveyed  fhall  be  and  remain  to  the 
ufes  thereby*  limited,  without  any  evi&ion,  &f r» 

By  the  fourth,  the  lands  are  declared  to  be  iree 
from  aU  incumbrances  whatever.  And,  by  the  .fifth, 
the  grantor  binds  himfelf  and  his  heirs  to  make  all 
fuch  farther  aflurances  of  the  lands,  as  fhall  be  law- 
fully and  reafonably  required  by  the  grantee  or  hia 
hdrs,  or  their  counfd. 

$  39.  Upon  the  conftrudion  of  thefe  covenants^ 

the  feeond  of  them  has  been  held  to  be  of  the  fame 

import  as  the  firfl :  for,  if  the  vendor  be  feifed  in  fee» 

3  Lev.  46.   '   he  has  power  to'  convey.    But  the  converfe  of  this 

propofition  does  not  hold;  for  a  perfon,  notaduatly 
feifed  in  fee,  may  have  power  to  convey.  Thus, 
where  a  tenant  in  tail  conveys  to  a  perfon,  to  make 
him  tenant  to  the  praecipe,  in  order  that  a  common 
recovery  may  be  fuffered  to  the  ufe  of  die  purchafer  in 
fee  i  or,  where  a  perfon  conveys  under  a  power ;  the 
covenant  is,  that  the  grantor  hath  good  right  to 
convey.  * 

$4^.  As 
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§  40.  As  to  the  covenant  for  quiet  enjoyment  it 
\(ras  formerly  held,  that  it  extended  to  all  eviOion 
whatever.  Thus,  it  was  refolved  in  1 5  and  1 6  EUx.^  Monatibrd 
that  where  a  perfon  made  a  leafe  for  a  term  of  years,  pyer  428^«. 
and  covenanted,  that  the  leffee  (hould  enjoy  the  pr^ 
mifes  during  the  term,  without  the  eviftion  or  inter- 
ruption of  any  perfon,  this  extended  to  a  tortious 
eviction. 

$  41.  This  Jo£bine  has,  however,  been  longex«  Vuks&uiiid. 
ploded :  and  it  has  been  fettled,  that  the  law  will  never  13/^  ^\  ''•/ 
adjudge  a  perfon  to  covenant  againft  the  wrongful 
a£ts  of  (bangers,  unlefs  his  covenant  is  exprefs  to  that 
purpofe :  for  the  law  itfelf  defends  every  one  againft 
wrong.  And,  therefore,  though  a  perfon  ihould  co« 
venant  in  the  moft  general  terms  for  the  title  to  lands^ 
yet  fuch  covenant  will  not  be  held  to  extend  to  tortious 
entries :  for,  if  a  purchafer  is  tortioully  evided  or 
difturbed,  he  has  hisy remedy  at  law;  and,  if  he  is 
legally  evided  he  has  his  aOion  on  the  covenant* 
Whereas,  if  general  covenants  for  a  title  (hould  be 
conftrued  to  extend  to  tortious  evidions,  a  way  might 
be  opened  for  lecret  pra£Uces  and  combinations  be- 
tween a  purchafer  and  (hangers ;  that  the  purchafer 
might  recover  damages  froiti  the  covenantors.  This 
do£bine  has  been  confirmed  in  the  following  modem 
cafe. 

§  42.  A  perfon  conveyed  certsun  lands  in  the  pro*  Dudley  r. 

vince  of  New  Torkj  in  North  America^  to  a  purchafer  ^^*^*» 

in  confideration  of  1 200  /. ;  and  covenanted  that  the  584. 
purchafer  (hould  enjoy  the  prenufes  without  the  let, 

trouble,       . 


I* 


If oble  T. 

Smithy 

I  Heo.  Bhck. 
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trouble,  hindrance^  &V.  of  the  vendor  or  hi9  \iwU 
9«ii  of  and  from  all  and  every  other  perfon  and  perfoof 
whomfoever.  The  States  of  America  ieized  the  lands 
for  an  a£l  done  prerjous  to  the  conveyance.  Afi 
a^n  vas  brought  in  the  Court  of  King's  3ench  at 
Wefiniinfter  upon  this  covenam:  and^  upon  a  de« 
nuuTfri  the  court  was  of  opiniout  that  the  action  did 
not  lie ;  for  even  a  general  warranty,  which  is  con- 
ceived in  terms  more  general  than  this  covenant,  has 
been  reftrained  to  lawful  interrupdons* 


Fbfter  ▼• 

Cio.  Eliz. 
312.  Hob.  35. 


Midlemore 
V.  Goodall, 
1  RoU  Ab. 

i>iftance» 

4TeT9iR* 

75* 


5  43  •  But,  where  a  perfim  covenants  to  lave  the 
purcbafer  harmlefs  from  all  afts  of  a  particular  pcrlbn, 
there  the  vendor  i$  bound  to  defend  the  purchafer 
againft  the  entry  of  that  p? rfoa,  whether  by  title  or 
not^ 

§  44*  Thefe  covenants  are  real»  and  pals  to  all  thi: 
affignees  of  the  lands  ^ho  nxay  maintain  aftions  upon 
them,  againft  the  vendc^r  an4  his  heirs*  And  Cfijiuis 
quetrfezK  grantees  within  the  ftatute  3a  Hen*  8f  c*  i^p 
and  are,  therefore^  entitled  to  the  benefit  of  igJI  cove- 
nants entered  into  by  perfon$  felling  iand9>  for  fecuring 
the  title  of  fiich  lands* 


Itofea*  4  Vcf. 
Jtta*  370. 


%  45*  Racbael  Boyts  and  her  fon  conveyed  a  CO|>j«* 
hold  eftate  by  leafe  and  releafe  to  a  mortgagee,  and 
covenanted  for  farther  aflurance.  The  fon  died,  and 
the  HK>rtgagee  filed  his  bill  againft  the  coftomary  heir 
of  the  fon,  who  was  an  infant,  praying  that  he  mighK 
be  decreed  to  jTurrender  the  eftate  to  the  plainti^. 


The 
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The  Mafter  of  the  Rolls  faid,  he  was  clearly  of  opu 
nion,  that  this  covenant  was  a  contract  for  a  valuable 
confideration  aflFefting  the  land,  and  would  affed  the 
heir.  And,  by  the  decree,  it  was  deda:  ed,  that  the 
covenant  in  the  mortgage  deed  bound  the  land  de^ 
fcended  to  the  defendant. 

§  46.  Covenants  for  the  title  have  been  retrained    Ufuany  r«« 
for  upwards  of  a  century  to  the  adls  of  the  vendor  and   th^'/^^'^f 
his  anceftors,  and  of  all  perfons  claiming  under  them  :    the  Vendor, 
and,  although  where  covenants  are  feverai  and  of  dif- 
tin£t  natures,  it  has  been  held,  that  reftridive  words 
annexed  to  one  of  the  covenants,  will  not  be  applied 
to  the  other  covenants  ;  yet,  where  all  the  covenants    Gain«foTd  ▼. 
have  the  fame  objed,  and  reftridUve  words  are  infcrted   pc  ^^j*    o 
in  the  firll  of  them,  they  will  be  conftrued  fo  as  to 
extend  to  all  the  others. 

§  47.  In  a  conveyance  of  an  eftate  in  fee,  the  vendor,    Browning  v. 
after  warranting  the  lands  to  the  vendee  and  his  heirs,    2  Bofanq.  & 
againft  himfelf  and   his   heirs,  covenanted  that,  not-   **  *•  '3- 
withftanding  any  ad  done  by  him  to  the  contrary,  he 
was  feifed  in  fee,  ^c.  and  that  he  had  good  rights  full 
power ^  and  lawful  authority^  to  convey  and  afTure  the 
fame  to  the  vendee,  and* his  heirs  and  afligns,  in  man- 
ner aforefaid.     The  vendee  was  evifted  by  a  perfon, 
claiming  under  a  title  paramount  to  that  of  the  vendor. 

An  a£)ion  of  covenant  was  brought  by  the  vendee 
againft  the  reprefentadves  of  the  vendor.  And  it  was 
contended  on  the  part  of  the  plaintiff,  that  the  words 
•'  good  righty  full  power j  Ssfr."  extended  to  all  perfons 
whatever,  and,  confeciuently,  that  the  vendee  was  en^ 
Vol- IV.  G  titled 
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titled  to  recover  his  purchafe-mon^y.  But  it  was  de- 
termined, that  thefe  words  were  either  a  part  of  the 
preceding  fpccial  covenants,  or^  if  not,  that  they  were 
qualified  by  all  the  other  fpecial  covenants,  which  re- 
ftrained  the  covenants  to  the  ads  of  the  vendor  and 
his  heirs,  and  thofe  claiming  under  him^ 

§  48-  Where  the  vendor  has  himfelf  purchafed  the 
cftate,  the  covenants  are  reftrained  to  his  own  ads* 
The  principle  of  this  dodrine  is  thus  ably  dated  by 
Mr.  Fearnc : 


Poftb.Works, 

A  10. 


» 


Regularly,  a  vendor  who  purchafes  lands  himfelf, 
with  proper  covenants  from  thofe  who  convey  to 
him,  cannot  reafonably  be  required  to  covenant  fur- 
ther than  againft  himfelf,  and  thofe  claiming  under 
him.  This  is  a  pradice  founded  in  reafon,  where 
**  the  vendee  obtains  the  full  benefit  of  all  the  cove* 
^'  Hants  in  the  conveyance  to  the  vendor,  to  the  fame 
*'  extent  as  his  vendor  had  them,  by  obtaining  the 
**  poflefTion  of  the  deeds  containing  thofe  covenants. 
•'  When  the  vendor  has  parted  with  his  means  of 
claim  or  remedy  againft  his  grantor,  for  breach  of 
his  covenants,  and  transferred  them  to  the  pur- 
chafer,  by  delivery  of  the  deeds,  and  fuch  vendee 
comes  into  the  vendor's  place  in  that  refped,  by  the 
acquifition  of  fuch  deeds,  it  would  be  unreafonable 
that  the  vendor  fhould  make  himfelf  liable  for  any 
fuch  breach.  He,  by  departing  with  the  means  of 
remedy  or  compenfation,  mufl  be  underftood  to 
"  have  difcharged  himfelf  from,  and  the  vendee,  by 
"  accepting  thofe  means,  to  have  taken  upon  himfelf 

«  tb« 
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^  the  peril  or  rilk  of  fuch  breach,  and  the  duty  of 
^*  enforcing  its  remedy  or  compenfation." 

• 

*  §  49.  There  are  fome  exceptions  to  this  rule  :  for, 

where  the  title-deeds  are  not  delivered  to  the  vendee, 

the  covenants  ihould  extend  to  the  a£ls  of  the  perfon, 

froai  whom  the  vendor  purdiafed  the  eftate.     Thus, 

Mr.  Feame^  in  the  opinion  of  which,  a  part  has  been 

tranfcribed  in  the  laft  fedlion,  proceeds  in  thefe  words : 

*^  But  this  principle,  I  think,  does  not  apply  to  thofe 

**  cafes  where  the  vendor  does  not  depart  with,  nor 

**  the  vendee  acquire,  the  deed  containing  the  cove- 

**  nants  for  the  title,  Sgainft  the  afts  of  fuch  grantors. 

*'  Whilft  the  vendor  retains  in  his  own  hands  the  im- 

^  mediate  means  of  indemnity,    which  he  thought 

•^  proper  to  require  of  his  grantor,  it  feenis  but  rea- 

**  fonable  that  he  Ihould  engage  for  the  like  indemnity 

**  to  his  own  vendee,  and  rely  upon  the  indemnity  he 

•*  has  obtained  for  his  own  counter  fecurity.     It  is  not, 

**  I  thmk,  fufEcient  to  fay,  that  the  covenant  to  pro- 

"  duce  his  pui  chafe-deeds  will  entitle  the  vendee  to 

*'  the  benefit  thereof  when  produced.   Such  a  covenant 

I  *•  cannot  infure  the  production  of  them,  which  miy  be 

«  prevented  by  accidents,  for  which  the  vendor,  in 

"  whofe  cuftody  the  deeds  are,  ought  to  be  the  fuifcrer, 

f*  rather  than  the  vendee  ;  who,  by  not  having  fuch 

"  poffeffion,"  could  not  in  any  degree  be  acceQ'ary  to 

I"  the  occafion  of  their  lofs,  or  by  any  means  or  care 
*'  have  prevented  it.  There  feems  more  reafon,  on 
**  the  other  fide,  to  fay,  it  is  fufficient  for  the  vendor, 
^*  that,  when  called  upon  by  the  covenants  entered 
**  into  by  him  to  the  vendee  for  enjoyment,  l^c.  he 

G  2  "  ^« 


J4  Title  XXXlI.     t)eeJ.     Ch.  v.  5  49>  50. 

**  has  his  remedy  over  to  the  fame  cxtctit  upon  his 

^^  grantors,  of  which,  as  he  retains  the  means  in  his 

♦*  cuftody,  he  is  bound  to  look  to  the  pjefcrvation  of 

**  thofe  means,  and  liable  to  the  refort  to,  and  due 

^'  enforcement  of  them,  and  to  bear  the  confequence 

«*  of  their  lofs. 


cc 


cc 
cc 


Upon  the  whole,  therefore,  the  prefent  cafe  does 
not  appear  to  me  to  fell  within  the  general  rule, 
where  the  vendee  acquires  the  cuftody  or  polfeffion 

**  of  the  vendor's  purchafe-deeds ;  and  that  it  is  but 

**  reafonable  that  a  vendor,  retaining  in  his  own  cuf- 
tody the  only  means  of  indemnity  againft  the  afts 
of  his  grantors,  fhould  engage  to  indemnify  his 

**  vendee  to  the  like  extent.  He  cannot,  I  think, 
fairly  obje£t  to  his  vendee's  requiring  an  indemnity 
agaanfl  the  afts  of  the  fame  perfons,  and  to  the 
fame  extent,  as* lie  himfelf  required  j  nor,  whilfl: 

'*  he  retains  the  means  of  enforcing  fuch  indemnity, 
deny  his  reliance  upon,  or  refufe  to  fubjefl:  himfelf 
to,  a  refort  to  thofe  means.  Withholding  his  own 
indemnity  from  the  polTeflion  of  the  vendee,  it  is 

^^  but  fair  he  fhould  give  him  the  poffeflion  of  an 

"  equivalent  one.'* 

Who  are  held       §  qo.  With  refpeft  to  the  perfons  who  may  be  faid 

to  claim  .  t  1      7  t 

through  the     to  clami  by  or  through  the  vendor,  and  to  whofc  ads 
\  ciwlor.  ^1  modern  covenants  extend,  it  was  determined  by  the 

Court  of  King's  Bench,  in  a  modern  cafe,  that  a  per- 

fon,  whofe  title  was  derived  under  a  deed  of  revoca- 

• 

tion   and  appointment  of  new  ufes,  muft  be  con- 

fidercd 


cc 
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fidcred  as  a  perfon   claiming  by  or    through    the 
appointor. 

$  51.  Sir  John  and  Lady  AJiley  levied  a  fine  of  Lady  Hord  ▼. 
Ajllef^  eftate^  to  the  ufe  of  Sir  John  for  life,  remain-  DooL/IV 
der  oyer,  with  power  to  Sir  ^ohn  to  make  leafes,  with 
a  joint  power  of  revocation.  They  afterwards  revoked 
the  ufes,  and  appointed  new  ones,  to  Lady  AJiley  for 
life,  remainder  over ;  remainder  to  Lady  Tankeroille. 
^xr  John  AJiley  afterwards  made  a  leafe  not  warranted 
by  his  power,  and  covenanted  that  the  lefTee  fhould 
enjoy  the  premifes  without  any  interruption  from  him, 
or  any  perfon  claiming  under  him.  When  Lord  Tan-^ 
kerville*%  eftate  became  veftcd  in  poffeflion,  he  took 
advantage  of  the  defed  in  the  leafe,  and  evi£ted  the 
leiTee,  who  brought  his  adion  of  covenant  againfl  Sir 
Jghn  Ajiley's  executors. 

The  queflion  was,  whether  Lord  Tankerville  claimed 
under  Sir  John  AJiley^  or  only  under  Lady  AJiky. 
Lord  Mansjield  faid,  that  juftice  was  ftrongly  with  the 
plaintifi.  That  it  was  true,  a  fine  and  a  deed  to  lead 
the  ufes,  were  to  be  confidered  as  one  conveyance ; 
but  that,  as  Sir  John  AJiley  was  a  neceflary  party  to  the 
fecond  declaration  of  ufes,  by  which  the  eftate  was 
limited  to  Lord  Tankerville^  his  Lordfhip  certainly 
claimed  under  him,  within  the  meaning  of  this  cove- 
nant. That,  undoubtedly.  Sir  John  had  covenanted  VkIc  Bmlcr 
againft  his  o\(n  ads,  and  that  the  new  limitations  were  J^^n  pTlX 
created  by  one  of  his  ads.  339- 

G  3  §52*  Where 
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Of  by  Ills  S  52-^  Where  a  perfon  conveyed  an  eftate,  and  co-  ' 

Default.  venanted  with  the  vendee  for  quiet  enjoyment,  without- 

Howes  V         any  eviftion  or  interruption  by  the  vendor,  or  any  per- 
3E(ift.R49^   ^^^  claiming  under  him,  or  by,  through,  or  with,  his, 

their,  or  any  of  their  afts,  means,  default,  or  pro- 
curement, and  a  quit  rent  was  payable  out  of  the  lands^ 
which  became  due  before  the  vendor  came  into  poffef- 
(ion,  but  was  in  arrear  at  the  time  of  the  fale,  it  was 
held  to  be  a  breach  of  the  covenant ;  and  Lord  Ellen-^ 
borough  faid,  that  if  it  were  in  arrear  in  the  vendor's 
lifetime,  it  was  a  confequence  of  law  that  it  was  by 
his  default,  that  is,  by  his  default  in  refped  of  the 
party  with  whom  he  covenanted,  to  leave  the  eftate 
unincumbered. 


Covenants  for       §  ^j.  Where  the  title-deeds  of  an  eftate  are  retained 

Produ(^ion  of  ,         ^ 

Titlc.Dccds.     by  the  vendor,  which  frequently  happens,  either  be^ 

caufe  they  relate  to  a  larger  eftate  than  that  which  is 
fold,  or  for  ether  reafons,  the  purchafer  is  entitled  to 

Fearne  Id.       a  covenant  for  the   produdion  of  them.     And  this 

coirenanl,  being  real,  will  run  with  the  land,  and  exr 

Napper  v,        ^^^^  ^^  j^H  future  purchafers  of  it.     But,  if  the  deed, 

I  Ab.Eq.i  66.    contaim^ig  fuch  covenant,  be  not  delivered  to  a  future 

purchafer,  then  he  will  be  entitled  to  a  new  cove- 
nant from  his  vendor  for  the  produftiou  of  the  title- 
deeds. 


What  Cove.  S  54*  Where  there  is  a  defeft  in  the  title,  the  pur- 
th"  Tkl^^*^^  chafer  has  a  ri;;ht  to  covenants  againft  all  perfons, 
ilefiaive.  claiming  a  lawful  title  to  the  eftate.  And  Mr.  Butler 
fi.i^  -3  4«'   has  juftly  obferved,  that,  vlicre  a  purchafer  confents 

to 
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|a  take  «  defective  title,  relying  for  his  fecurity  on  the 
vendor's  covenant,  this  ihould  be  particularly  men- 
tioned to  be  the  agreement  of  the  parties  :  for,  other- 
^ife,  as  the  defeft  was  known,  it  may  be  contended, 
that  the  covenants  for  the  title  ihould  not  extend  to 
warrant  it  againft  fuch  particular  defe£t. 

S  55*  Where  a  purchafer,  whofe  title  is  fecured  by  Remedies 
covenants  of  this  kind,  h  evided  by  any  perfon  claim-  ^^"^[^^y^^^ 
ing  under  the  vendor,  or  any  of  his  anceftors,  the  pur- 
chafer  may  maintain  an  a£tion  at  law  upon  the  cove* 
nants,  for  the  reftoration  of  his  purchafe-money. 
And,  where  a  defed  is  difcovered  in  the  title,  which 
may  be  fupplied  by  the  vendor,  he  will  be  compelled, 
in  equity,  to  do  whatever  is  necefTury  to  amend  fuch 

S  56.  Where  a  hufband  covenants  that  his  wife  fcall   3  P.  W.  189, 
join  with  him  in  levying  ^  fine,  the  Court  of  Chancery      ^^^ 
will  decree  the  hufband  to  do  it ;  becaufe  it  mud  be 
prefumed,  that  the  hufband  has  firfl  obtained  his  wife's 
confent  for  that  purpofe :  and  the  intereft  in  fuch  co- 
venant has  been  taken  to  be  an  inheritance  defcending 
to  the  heir  of  the  covenantee.     But  Mr.  Cox  obferves, 
that  if  it  can  be  made  appear  to  have  been  impoffibic 
for  the  hufband  to  procure  the  concurrence  of  his 
wife,  it  cannot  be  fuppofed  that  the  court  would  de- 
cree an  impoffibility  ;  efpecially,  if  the  hufband  offersi 
to  return  all  the  money,  with  intereft  and  cofls,  and 
to  anfwer  all  the  ds^mages. 

G  4  %  51'  Where 
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ilnft.  384*.        $57'  Where  there  is  any  fraud  or  concealment 
"'  '•  praftifed  by   the  vendor,    the  purchafer  may  bring 

an  aftion  on  the  cafe,  in  the  nature  of  an  adion 
of  deceit.  But  Mr.  Butler  obferves,  that  a  judg- 
ment, obtained  after  the  death  of  the  vendor,  in  an 
aftion  of  this  kind,  can  only  charge  his  perfonal 
property  as  a  fimple  contraft  debt,  and  will  not, 
except  under  very  particular  circumftances,  affe£t  his 
real  aflets.  A  bill  in  Chancery  will,  therefore,  in  mod 
cafes,  be  found  a  better  remedy  :  it  will  lead  to  a  bet- 
ter difcovery  of  the  concealment,  and  the  circum- 
ftances attending  it ;  and  may,  in  fome  cafes,  enable 
the  court  to  cre?ite  a  truft  in  favour  of  the  injured 
purchafer. 

Treat,  of  Eq. 

B.i.c5.f.8.        g  g8.  Mr.  Fonblanqfie  obferves,    that  the    circum- 

ftance  of  a  court  of  equity  requiring  the  vendor,  in 

fuch  cafe,  to  be  affeded  with  fuch  fraudulent  conceal- 

Nclf.  Cha.        ment,  raifes  a  ftrong  prefumption,  that,  without  proof  of 

2  Ab.  Eq!        J^  ^he  purchafer  could  not  have  been  relieved.   And,  in 

678.  pi.  I.        jjjg  ^j^fg  of  Hardirjgv.Nelthorpeyfuch  proof  was  required, 

and  an  ifTue  was  direfted,  to  afcertain  whether  the  ven- 
dor did  or  did  not  know  of  the  incumbrance,  which 
aifeded  the  land,  but  to  which  his  covenant  did  not 
extend. 

§  59.  The  cpurt  of  chancery  will  not,  however, 
compel  the  performance  of  a  covenant  for  farther 
^ffurance,  unlefs  the  tranfaftion  be  free  from  jtll  ob« 

jedion. 

Jolinfon  V.  §  60.  An  heir  fold  the  reverfion  of  a  houfe,  in  the 

27^?       tr  .    ijf^.^jjjg  ^f  l^jj  father,  at  an  under  value}  but,  being 

only 
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only  tenant  in  tail,  he  covenanted  to  make  farther  af- 
furance.  Upon  a  bill  in  Chancery  for  a  fpedfic  per« 
formance  of  this  covenant,  the  court  refufed  to  inter- 
fere,  and  left  the  plaintiff  to  his  reniedy  at  law. 

§  61.  If  the  exprefs  covenants  for  the  title  be  not 
broken,  the  purchafer's  money  cannot  be  recovered 
back  at  law. 

§  6i.  An  adminiflrator^  having  fbunS  among  the  Bree  t.  Ho|- 
papers  of  the  deceafed  a  mortgage  for  i,aooA,  ailigned  ^./*  ^* 
it  over  to  a  flranger,  in  confideration  of  the  faid  fum 
of  1,200  /.,  which  was  paid  to  him :  and,  in  the  deed 
of  alignment,  the  adminiftrator  covenanted,  that  neither 
the  deceafed,  nor  the  adminiftrator^  had  done  any  a£b 
to  incumber  the  mortgaged  eflate. 

The  mortgage-deed  turned  out  to  have  been  forged  j 
and,  after  fix  years  had  elapfed,  the  affignee  brought 
an  aftion  of  affumpjit  againfl  the  adminiftrator,  for 
money  had  and  received  to  the  plaintiff's  ufe.  The 
defendant  pleaded  the  general  iffue,  and  the  ftatute  of 
limitations.  The  plaintiff  replied,  and  ftated,  that  the 
recitals  in  the  indenture  of  aflignment  were  falfe,  inaf- 
much  as  there  never  was  any  indenture  of  mortgage ; 
and  that,  by  fraud  and  impofition,  the  plaintiff  was 
induced  to  pay  the  faid  fum  of  i  ,200  /.  To  this  repl> 
cation,  the  defendant  demurred  generally. 

'  Lord  Mansfield. —  "  The  bafis  of  the  whole  argu- 
•J  ment  is  fraud ;  and  the  queftion  is,  whether  fraud 
^*  18  any  where  afferted  ia  this  replication.    There 

"  may 


Ci 
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**  may  be  many  cafes,  where  the  aflertion  of  a  falfe 
faft,  though  miknown  to  be  falfe  to  the  party  mak- 
ing the  aflertion,  will  be  fraudulent ;  as,  in  the  cafe 
*'  of  SirCri/p  Gqfcoyne^  who  infured  a  life,  and  af- 
**  firmed  it  was  as  good  a  life  as  any  in  Englandy  not 
**  knowing  whether  it  was  or  was  not*  There  may 
**  be  cafes  too,  which  fraud  will  take  out  of  the  (la- 
*'  tute  of  limitations.  But,  here,  every  thing  alleged 
**  in  the  replication  may  be  true,  without  any  fraud 
^^  on  the  part  of  the  defendant.  He  is  adminiilrator 
^^  with  the  will  annexed,  who  finds  a  mortgage  deed 
^^  amongft  the  papers  of  his  teflator,  without  any  ar- 
**  rears  of  interefl:,  and  parts  with  it  bond  fide^  as  a 
**  marketable  commodity.  If  he  had  djfcovered  the 
forgery,  and  had  then  got  rid  of  the  deed  as  a  true 
fecurity,  the  cafe  would  have  been  very  different. 
He  did  not  covenant  for  the  goodnefs  of  the  title,  but 
only,  that  neither  he,  nor  the  teftator,  had  incum* 
bered  the  eftate.  It  was  incumbent  on  the  plaintiS' 
^'  to  look  to  the  goodnefs  of  it*'* 

Treat,  of  Eq,        §  63.  A  court  of  equity  proceeds,  in  cafes  of  this 

kind,  upon  the  fame  principle  as  a  court  of  law :  for, 
unlefs  th^re  is  fraud  in  concealing  the  defed  in  the 
title,  the  court  will  not  interfere. 

Urmfton  t.  S  ^4*  William  Davy  devifed  certain  eftates  to  his- 

Pate,  m  f^jj^  William  Davy^  for  life,  remainder  to  his  firft  and 

Chan.  ^         ^  ,  ^  •  '     • 

^ftNov.1794.   Other  fons  in  tail  male,  remainder  to  Sir  Robert  Lad^ 

brokf  and  Lyde  Browne^  their  heirs  and  afligns  for 
ever,  as  tenaut^  in  common ;  and  gave  and  devif(^d  all 

the 
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the  refidue  of  his  real  eftate  to  his  brother  William 
?at€j  his  heirs  and  afCgns  for  ever. 

Sir  Robert  Ladbroke  died  in  the  lifetime  of  William 
Davy  the  teftator.  William  Davy  junior  entered  upoa 
the  eftates,  and  died  -without  iflue,  having  devifed  his 
cftates  to  John  Minuyer^  Robert  Pate^  s^d  ThomOiK 
Butler^  to  fell. 

William  Pate^  the  refiduary  devifec  in  the  will  of 
William  Davy  the  fiither,  derifed  his  reverfion,  cx-^ 
pedant  on  thd  death  of  William  Davy  junior,  to  Robert 
Pate  in  fee.  Barwell  Browne^  the  heir  of  Lyde 
BrownCy  and  Robert  Pate^  (who  conceived  himfelf, 
as  refiduary  legatee  in  the  will  of  William  Davy  the 
father,  to  be  entitled  to  the  moiety  devifed  to  Sir  Ro- 
bert  Ladbroke^  and  which  became  lapfed  by  his  death 
in  the  lifetime  of  the  teftator),  fold  the  eftate  for  a 
valuable  confideration  to  Urmjion  the  plaintiff. 

The  conveyance  to  Urmjion  recited  the  will  of  WiU 
Ham  Davy  the  father,  the  death  of  Sir  Robert  Ladbroke 
in  the  lifetime  of  the  teftator,  the  death  of  William 
Davy  the  fon  without  iffue,  and  that  William  PatCy 
the  refiduary  devifee  in  the  will  of  William  Davy  the 
father,  had  made  his  will,  reciting  that,  in  cafe  of  the 
death  of  William  Davy  the  fon  without  iflfue,  he  would 
become  entitled  to  the  moiety  of  the  eftate  devifed  to 
Sir  Robert  Ladbroke^ '  and  had,  by  his  faid  will,  given 
the  reverfion  of  his  faid  moiety  to  his  fdR  (the  defend- 
ant) in  fee :  and  there  was  inferted  in  it  a  covenant, 
that,  notwithftandiog  any  a£t  don^  by  the  defendant 
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or  his  ancdlors,  or  any  perfon  claiming  under  him 
or  them,  he  was  feifed  in  fee  of  the  premifes.  The 
purchafer,  finding  Robert  Pate  had  no  title  to  the 
moiety  conveyed  to  him,  (it  having  defcended  to 
William  Davy  the  fon  as  heir  to  his  father,  and  be-> 
longing  now  to  his  devifees,)  filed  a  bill  in  chancery, 
praying  that  his  purchafe-money  might  be  reitored  Ux 
him. 


Who  are 
bound  to  en- 
ter  into  thefe 
CoTeaant«« 


The  defendant,  Robert  Pate^  demurred  to  the  bill 
for  want  of  equity,  and  the  demurrer  was  allowed. 

§  6$.  All  perfons,  who  convey  lands  whereof 
they  are  feifed  to  their  own  ufe,  are  bound  to  enter 
into  the  ufual  covenants  for  the  title  of  the  lands 
conveyed.  But  perfons,  who  convey  as  truftces  or 
under  powers,  as  they  are  not  beneficially  interefted 
in  the  fale,  arc  not  obliged  to  enter  into  any  cove- 
nants, except  that  they  have  done  no  aft  to  incumber 
the  eftate  j  or  to  deftroy  the  power  under  which  they 
convey. 

§  66.  When  the  praftice  of  conveying  or  devifing 
lands  to  truftees,  in  truft  to  fell,  became  frequent  j  it 
was  laid  dowA  as  a  rule  among  the  conveyancers,  that 
the  perfons  entitled  to  the  money,  arifing  from  the  fale 
of  the  lands,  were  bound  to  enter  into  the  ufual  cove- 
nants,  for  the  title ;  becaufe,  as  fuch  perfons  had  the 
beneficial  intereft  in  the  land,  they  ought  to  be  con* 
fidered  in  equity  as  the  owners  thereof. 

This  doftrine  was  confirmed  in  the  following  qafe^ 

5  6j.  Mr. 
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5  67.  Mn  Thomas  Lloyd  devifed  certain  cftatcl  ill  lloyd  v. 
the  ifle  of  Anglefea^  and  county  of  Carnarvon^  to  j  Atk.  ijfi* 
truftees ;  upon  truft,  out  of  the  rents  thereof  or  by 
felling  or  mortgaging  the  fame,  to  raife  fuch  fums  as 
ihould  be  fufHcient  to  difcharge  a  mortgage,  a£Feding 
an  eftatCj  v^hich  the  teftator  had  fettled  by  deed  on 
Mrs.  Uejier  Webby  as  well  as  all  his  juft  debts.  Upon 
a  bill  for  carrying  the  trufts  of  this  will  inta  execudon, 
the  eftates  in  Anglefea  and  Carnarvon  were  fold  for 
27,000  /• ;  and  a  draft  of  the  conveyance  was  pre- 
pared by  Mr.  Booths  the  purchafer's  counfel ;  to  which 
Mrs.  Webb  was  a  party,  and  made  to  enter  into  the 
ufual  covenants  for  the  title.  The  counfel  for  the 
grantors,  Mr.  Weldon^  together  with  two  other  con- 
veyancers, Mr.  Lane  and  Mr.  Fazakerly^  objefled  tp 
the  draft ;  and  gave  their  opinion,  that  Mrs.  IFehb 
was  not  bound  to  enter  into  covenants  for  the  titl«. 
The  draft  was  again  referred  to  Mr.  Booth j  who  fup- 
ported  his  former  opinion;  and  contended  that,  where 
a  man  devifed  an  eftate  to  truftees,  upon  truft  to  fell 
and  pay  over  the  money  to-  J.  5.  and  the  truftees 
contraded  with  a  purchafer  for  the  fale  of  the  eftate ; 
there,  jf.  5.  the  devifee  of  the  money,  who  had  the 
real  beneficial  intereft  in  the  eftate,  muft  covenant  for 
the  title;  and  that  this  was  every  day's  praftice. 
The  Matter,  to  whom  the  draft  of  the  conveyance  was 
referred,  reported,  that  Mrs.  Webb  was  not  bound  to 
enter  into  covenants  for  the  title.  Upon  exceptions 
being  taken  to  this  report,  Lord  Hardwkke  made  the 
following  order :— 

«  Let 


^^  Let  the  excq>tion  be  allowed;  aod  let  the  Maftei!^ 
^^  alter  the  draft  of  the  conveyance  prepared  and 
*^  certified  by  him^  by  inferting  therein  proj>er  cove^ 
*^  nanis  from  Mrs^  Hefier  Webb  again/i  her  own  aSls^ 
**  and  the  a6ls  of  Mr.  Thomas  Lloyd  her  devifor,  as 
**  to  fo  much  as  ihe  will  be  benefited  bj  the  eflate." 

§  68.  The  rulc)  eftabliffied  in  the  above  cafe,  has 
been  in  feme  degree  weakened  by  the  following 
modem  determination. 

Dutcheff  of         S  69*  Thomas  Eyre  devifcd  the  manor  of  Eajhvetl 

WakTmani       ^^  William  Wakeman  and  Vincent  Eyri^  their  heirs  and 

Dom.  Proc.     affigns ;  upon  truft  to  fell  the  fame,  and  to  apply  the 

8  Bro.  Pari,     money  in  payment  of  his  defcts  and  legacies,  and  tb 

^*  H5-         place  out  the  refidue  on  public  or  private  fecuritics* 

The  intereft  (after  fatisfying  two  fmall  annuities  J  to 

his  wife  lady  Mary  Eyre  for  life,  and,  after  her  death, 

two   fifths  to  James  Eyre  for  life,  two  other  fifths  to 

Charles  Eyre  for  life,  and  the  remaining  fifth  to  Mary 

Eyre  for  life,  the  principal  to  go  to  the  children  of  the 

faid  Jamesy  Charles^  and  Mary  Eyre. 

The  appellant,  as  guardian  of  the  Dukp  of  Rutland 
her  fon,  contrafted  for  the  purchafe  of  this  eftate, 
with  the  devifees  and  truftees  of  Thomas  Eyre ;  and 
infifled  that  lady  Mary  Eyre,  James  and  Charles  Eyre^ 
and  Mary  Eyre^  fhould  covenant  for  the  title,  as  far 
as  they  were  benefited  by  the  fale. 

,^  ^  ^  This  was  refufed  by  the  refpondents  ;  and  it  was 

3  Vrf.  Jun.  J  r  7 

233.  504,        decreed  by  the  Court  of  Chancery,  that  the  appel- 
lants 
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lants  fhould  accept  a  conveyance  without  thofe  cove- 
nants. 

Upon  an  appeal  from  this  decree,  it  was  contended 
on  behalf  of  the  appellants,  that  lady  Mary  Eyre^ 
James  Eyre^  Charles  Eyre^  and  Mary  Eyre^  were 
tieceffary  parties  to  the  bill ;  becaufe  the  appellants 
-were  intitled  to  have  covenants  for  the  title  from  them 
to  the  extent  of  the  benefit,  which  they  derived  from 
the  fale. 

That,  frorti  the  words  and  purport  of  the  contrad^ 
they  were  entitled  to  fuch  covenants ;  and  they  were 
advifed,  that  a  proper  conveyance  could  not  be  made 
without  them.  The  agreement  was,  not  to  purchafe 
the  vendor's  title,  but  a  good  title  to  the  eftate  :  and, 
as  the  conveyance  by  leafe  and  releafe  pafles  only 
what  the  vendors  can  legally  convey,  and  contains  no 
warranty ;  the  purchafer  cannot  be  aflured  of  a  good 
title,  nor  guarded  againil  latent  incumbrances,  with-^ 
out  fuch  covenants. 

If  the  devife  had  been  to  the  refpondents  themielves, 
for  their  own  ufe  and  benefit,  fubjed  to  the  payment 
of  debts  and  legacies,  and  they  had  contraded  to  fell, 
they  mufl  have  covenanted  with  the  purchafer  for  the 
title ;  as  it  would,  in  that  cafe,  have  been  their  eftate. 
Upon  the  fame  principles  the  devifees  of  the  purchafe 
money,  after  payment  of  debts,  were  compellable  to 
enter  into  fimilar  covenants,  to  the  extent  of  their 
'  refpeSive  interefts  :  for  it  was  in  fubftance  their  edate, 
^^d  they  might  pay  off  the  incumbrance,  and  prevent 

the 
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the  fale.  It  was  impoflible  to  fay  there  was  no  rlfk  : 
if  there  was  any,  thofe  perfons  ihould  indemnify 
againit  itj  who  were  paid  as  for  a  perfipft  title. 

The  above  cafe  of  Lloyd  v.  Griffiths  was  dated : 
and  it  was  faid  that  the  decifion  in  that  cafe,  and  the 
principles  therein  laid  down,  had  never  been  contro- 
verted J  but,  on  the  contrary,  had  beai  the  rule  ad- 
hered to  and  purfued  in  prance  by  every  conveyancer 
of  that  time. 

It  might  be  objected,  that  purchafers  would  have 
an  equal  right  to  call  upon  fimple  contrad  creditors, 
whofe  debts  were  by  will  charged  on  the  real  eftate, 
to  covenant  for  the  title ;  and  that  in  fales  under  the 
<rown,  or  by  the  aflignees  of  bankropts,  there  were 
010  covenants* 

To  which  it  was  anfwcred,  that  with  refpeft  to 
iimple  contraft  creditors,  whofe  debts  were  charged 
by  the  will  upon  the  real  eftate,  they  could  not  be 
confidered  as  volunteers,  and  ftanding  in  the  place  of 
the  teftator ;  and  the  courfe  and  praftice  of  coitvey- 
^ancing  had  been,  not  to  require  that  they  fhould  be 
Jparties  to  the  conveyance,  or  enter  into  any  covenants. 
The  argument,  therefore,  in  this  cafe  could  not 
imply,  on  the  part  of  the  vendors,  any  undertaking 
for  fuch  covenants,  and  the  appellants  did  not  require 
what  it  was  unufual  to  grant.  As  to  contra£l;s  for  the 
purchafe  of  an  eftate  from  the  crown,  or  from  the 
a()ignees  of  a  bankrupt,  the  party,  who  contrads  to 
buy,  is  apprifed  at  the  time  he  enters  into  the  contra^, 

that 
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that  he  can  have  no  covenants  for  the  title;  and, 
therefore,  in  thefe  cafe^  there  is  no  breach  of  agree-, 
tnent  on  the  part  of  the  vendees^  which  made  them 
perfectly  diftind  from  the  prefent.  Befides,  the  cafes 
laft  mentioned  vftre  exceptions  to  the  genera*,  ruieg 
ftiid  could  not  therefore  be  urged  to  prove  its  itan« 
ixj/ience'* 

On  tNe  other  fide  it  ivas  £oiitended,  that  the  appel- 
lints  were  not  entitled  to  any  other  covenants  tha/i 
Inch,  as  were  ufuatlly  entered  into  by  truflees,  and  a 
difinhetited  heir  at  law.  If  it  were  adopted  as  ah 
^ablifhed  principle^  that  the  pferfons  beneficially  in- 
tetefted  in  the  monies,  arifing  from  the  fales  of  eibites 
drcumftanced  as  ^e  ^flate  in  queflion  was,  were 
nece£Eity  {Jkrties  to  the  conveystnce  of  fuch  eftates ; 
mdthat  they  mud  entet  into  covenants  for  the  title 
in  proportion  to  the  intereft  they  refpe£Uvely  claimed 
in  the  purchafe  monies,  the  inconvenience  would  be 
without  meafure,  and  the  execution  of  nuxhbetleft 
trufts  i^dered  impoflibte.  It  would  extend  to  ail 
falte  from  the  aflignees  of  bankrupts ;  tb  all  fales  by 
tf  uftees  for  the  payment  of  debts,  where  the  creditors 
were  not  named,  and  frequently  could  not  be  found, 
until  after  it  might  be  neceilary  to  fell  the  eflate ;  to 
all  fifldes  where  infants  were,  and  Imboiti  petfonswere, 
when  bom,  to  be  interefled  lA  the  purchafe  money  in 
any  degree  j  and  even  to  fales  under  decrees  of  courts 
^of  equity  Befide^,  if  the^  covenants  required  could 
be  infilled  upon,  it  was  eafy  to  conceive  the  impof-  * 
fibility,  in  many  cafes,  and  the  difficulty  and  expence, 
kk  moil  cafes,  of  afcertaining  the  quantum  of  damages 
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to  be  aniixrered  by  the  covisnantor,  his  heirs,  executors^ 
ac&mniilrators,    or  affigns,    at  perhaps  very  diftsuxt 
periods  of  timer    Many  more  objections  mufl:  necef* 
jarily  occur  to  any  one  converfant  vnih  the  fabjeCL 
It  had  been  urged  that  the  legatees,  chiefly  interefted 
lb  the  purchafe  money,  ought  to  covenant  to  the 
ralue  of  their  interefl :   but  the  rule  and  principle, 
tipon  which  the  court  was  to  a£l,  could  not  poifibly 
depend  on  the  quantum  of  the  le^cy,  which  a  party 
took.    Every  iimple  contrad  creditor,  whofe  debt 
was  paid  out  of  money  ariiing  from  the  fale  of  land^ 
charged  with  fimple  contraft  debts,  in  &£!:,  receives^ 
payment  of  his  legacy,  under  the  effed  of  that  wilL 
If  any  of  the  l^atees  are  compellable  to  covenant  for 
the  title,  all  of  them  mufi:  be  compellable  to  covenant 
A  refpe£t  of  the  value  of  their  Legacies,  whether 
vefted,  contingent,  remote,  to  be  prefently  paid,  or 
to  be  paid  in  future,  to  be  enjoyed  in  grofs,  or  to  be 
tftken  by  perfons  bom  and  unborn  in  fucceffion ;  and 
every  fimple  contrad  creditor,  who  could  not  have 
his  debt  paidi,  if  the  will  had  not  charged  the  land 
purcfaafed,   and  who,  under  the  will  takes  befbrir 
legatees,  muft  alfo  be  compelhd^le  to  covenant  to  the 
value  of  his  debt.. 

Such  covenants,  therefore,  as  were  thei»  re^ured^ 
muft  be  mifchievous ;  principle  could  nor  require  that 
they  fhould  be  inferted ;  and  in  practice  they  were 
feljdom  inferted  in  conveyances  by  truftees  of  cftates„ 
devifed  to  them  to  be  fold,. 


I» 
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In  the  prefent  cafe,  the  purchafers  knew  they  were 
contracting  with  fuch  truftees }  and  of  courfe  they  . 
purchafed  with  notice  that  they  could  only  expeft  to 
have  from  thofe,  with  whom  they  contraded,  fuch 
covenants  as  were,  in  the  ordinary  courfe  of  bufinefs, 
entered  into  by  truftees,  and  a  difinherited  hdr  at 
law,  in  cafe  he  was  willing  to  join  in  the  conveyance. 
And  they  further  knew  the  almoft  utter  impoi&bility, 
in  the  prefent  cafe,  of  procuring  fome  of  the  perfons 
beneficially  interefted  in  the  purchaie  money,  to 
execute  the  propofed  conveystnce,  on  account  of  their 
refidence  beyond  the  feas ;  and  there  was  nothing  in 
this  cafe,  which  calls  for  a  deviation  from  the  com- 
mon courfe  of  bulinefs.  The  title  was  clear ;  and 
there  was  no  fair  obje£tion  which  could  be  made 
againft  it. 

The  decree  was  aQrmed  with  100  /•  cofts* 

%  70.  The  dghth  and  lad  part  of  a  deed  is*  tne  Cradufios. 
conclufion,   which  mentions  the  execution  <tf  the 
deed,  and  the  date,  either  exprefsly  or  by  reference 
to  fome  day  and  year  previoufly  mentioned. 
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CHAP.  VI. 

tfa  Feoffment^  Gift^  and  Grant. 


§  T .  Different  Kinds  of  Duds, 
^'  Of  a  Feoffment. 
7.  Of  Livery  of  Setfin, 
2 1 .  frho  may  convey  Sy  Feoffment. 
i6,  ji  Feoffment  cannot  commence 

infuturo. 
28.  Operation  of  a  Feoffment, 
ig.  Transfers   the   Freehold    ly 
D'tffeifin. 


§^2.  Creates  a  Difcantinumieti' 

33.  jind  alfo  a  Forfeiture • 

34.  Of  a  Gifi. 
ii^'Of  a  Grant, 

39.  No   technical  Words   necef 

fary. 
41 .  Who  may  convey  by  Grant. 
43.  Operatroh  of  a  Grant. 


Seftion  1. 

TCJAVING  difcuffed  the  general  nature  of  deeds; 
it  will  now  be  neceflary  to  confider  the  feveral 
kinds  which  are  known  to  the  law,  together  with 
their  various  incidents  and  qualities.  All  deeds  by 
which  lands  may  be  conveyed  or  charged  derive  their 
eSe&j  either  from  the  common  law,  or  from  the 
ftatute  of  ufes.  Of  thofe  which  derive  their  effeft 
from  the  common  law,  fome  may  be  called  original  or 
primary,  which  are  thofe  by  means  whereof  the  eftate 
is  originally  created  or  arifes.  Others  are  derivative 
or  fecondary,  whereby  an  eftate  already  created,  is  en- 
larged, reftrained^  transferred,  or  extinguiihed.  And 
there  is  a  third  cliafs  which  are  ufed,  not  to  convey, 
but  to  charge  or  incumber  lands,  said  to  difcharge 
them  again. 

S  «•  The 
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%  2«  The  original  conyeyances  deriving  tb^  effe^ 
from  the  common  law,  are,  i,  A  ftoffment;.  %^  A 
gift.  3,  A  grant.  4,  A  leafe.  5,  An  exchange.  6^ 
A  partition.  The  derivative  conveyances  are,  I9  A 
leleafe.  a,  A  confirmation.  3,  A  furrender.  4,  An 
aflignment.  59  A  defeazance.  Deeds  which  operatjfs 
jto  charge  or  difcharge  lands  are,  i,  A  bond.     2,  A 

recognizance.    3^  A  defeazance  oji  a  bond* 


S  ^.   A  feoffment,  fcoffiimentum^  is  a  fubftantive  Of«f«aff- 
^derived  from  the  word  feofarey  or  infeudarcy  to  g^ve  1  Inft.  9 «, 
one  a  fief  or  fetid ;  and  therefore  a  feoffment  ws^s 
properly,  donatio  feudij  and  Lord  Coke  fays,  the  an- 
cient writers  called  a  feoffment  donaHoj  fix>m  the  verb 
do  or  dedi^  which  is  |fae  apteft  word  of  feoffmentt 

§  4.  A  feoffment  is  evidently  taken*  from  che  brew 
i^atum  of  the  feudal  law,  and  the  proper  and  original  ^^^^  4.  i • 
meaning  of  the  word  feoffment  was,  the  gift  of  a    *     ' 
feud.    But  by  cuftom  it  came  afterwards  to  figaify  a 
fnk  of  a  free  inheritance  or  liberum  tenementum.  to  a  Mad.  Form 
man  and  his  heirs,  refpeft  being  had,  rather  to  the        ^^'^ 
perpetuity  of  the  eftate  granted,  than  to  the  tenure. 

S  5.  A  charter  or  deed  of  feoffment  muft  be  fealed 
and  delivered  in  die  fame  manner  as  other  deed6. 
And  although  no  technical  words  are  neceflary  to 
conflitute  a  feoffment,  yet  the  proper  and  ufual  i^irords 
2«:c,  give,  grant,  an4  enfeoff*. 

S  (J.  A  feoffment  can  only  be  niade  qf  corporeal   i  Inft.  9  ^ 
hereditaments  of  which  the  afliuil  pofleflion  may  be  ^^  ^' 

H  3  4€l!vere4 
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delivered  to  the  feoffee ;  and  tlierefore  corporeal  here- 
jditaments  are  frequently  fpoken  of  in  law  by  the  name 
of  things  that  lie  in  livery. 

Of  Uvery  of       §  7.  The  mere  figning  and  fealing  a  ^ecd  of  feoff*** 

**"*  ment,   was,    however,   in    no  inftance  fnfficient  to 

I  loft.  48  a.     transfer  an  eftate  of  freehold  from  one  perfon  to 

another,  unlefs  the  poffeffion  was  formally  delivered 
'  by  tl^e  feoffor  to  the  feoffee,  which  was  called  livery 
ojf  ieifin,  and  without  which  a  deed  ojf  feoffment  only 
paffed  an  eflate  at  will ;  and  this  ftill  continues  to  be 
the  law. 

5  ^*  Livery  of  feifin  is  in  fad  exa£lly  fimilar  to 
the  inveftiture  of  the  feudal  law,  and  was  adopted  in 
England  for  the  fame  reafon,  namely  that  ^he  pro^ 
prietor  of  each  piece  of -land  fhould  be  publicly 
r  Rep.  84^.  kiiown,  in  order  that  the  lord  might  be  always 
:  ^  '  ^^'  certain  on  whom  he  was  to  call  for  the  military 
Services  that  were  due  for  the  land ';  and  that  ilrangers 
might  know  againft  whom  they  vtrere  to  bring  their 
fraafes. 

Lit,  f.  418*  §  9-  Where  the   lands  compiifcd    in  a  feoffment 

Perk;  f.  2*6,     ^^t  all  fituated  in  the  fame  county,  though  in  different 

vills,  livery  of  feifin  of  thofc  within  one  vill,  in  the 
name  of  all,  will  be  good*  But  where  the  lands  lie 
in  different  counties,  there  muft  be  a  livery  in  each 
county ;  unlefs  they  are  all  comprifed  within  a  manor, 
for  there  livery  of  the  manor  in  one  of  the  counties 
vill  be  fttffident. 

4  ^  10.  As 
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5  1 6.  As  livery  of  feifin  is  the  delivery  of  the  Bcttir*orthV 
sSual  poflelCon,  it  follows  that  no  perfon  can  give  ^  Rep.  31  A. 
livery  of  feifin  who  has  not  at  the  moment  the  a£hia} 
poflei&on.  And  therefore  where  a  perfon  Qiakes  a 
feoffment  of  lands  which  are  let  on  leafe,  he  mull 
obtain  the  alTent  of  the  leflee  to  the  livery.  And  in 
cafes  of  this  kind  the  praftice  formerly  was,  for  the 
teflee  to  give  up  the  poffeifion  for  a  moment  to  the 
Jeflbr,  in  order  to  enable  him  to  give  livery, 

§  II.  Livery  of  feifin  is  of  two  kinds,  Kvery  in  zlnft.  4^^ 
jdeed,  and  livery  in  law ;  livery  in  daed  is  the  adual 
delivery  of  the  pofleffion,  where  the  feoff(»:  comes  him- 
felf  upon  the  )and,  and  taking  the  ring  of  the  door  of 
Jthe  principal  pefluage,  or  a  turf  or  a  twig,  deUvert 
the  fame  to  the  feoffee  ia  the  name  of  feifia»  Or  it 
inay  be  made  by  words  only  without  the  delivery  of 
any  thing,  as  if  the  feoifor  be  upon  the  land,  or  at 
ihft  door  of  thp  houfe,  and  fays  to  the  feoffee,  I  am 
^qlent  that  you  lhou}d  enjoy  this  land  according  to  Sharp's  CaCr^ 
Itbe  deed,  this  is  a  good  livery  to  pafs  the  freehold. 
]|F*or  the  charter  of  feoffment  makes  the  limitation  of 
the  eftate,  and  then  the  words  fpoken  by  the  feoffor 
pn  the  land,  are  a  fufficient  indication  %o  the  people 
prefent  of  the  change  of  the  poffeifion^ 

$  1 2.  If  a  man  merdy  delivers  a  de^d  of  feoffment 

« 

pn  the  land,  this  will  not  amount  to  livery  of  feifin^ 

for  it  hath  another  operation  to  take  effect  as  a  deed ; 

,))ut  if  the  feoffor  delivers  the  deed  upon  the  land  in  Throngii- 

the  name  of  feifin  of  all  the  lands  contained  in  the   ^^'*  ^^^.^ 

^eed,  this  will  be  a  good  livery^ 

m 


i»4  '^i^^^  XXXIL    Deed.     Ch.  vf.  §  13—15. 

xinfl.  48^.         S  '3*  Livery  in  law  is  where  the  fepjQFor  is  not 

actually  on  the  Jand,  or  in  the  houfe,  but  be;ng  in 
fight  of  it,  fays  to  the  feoflfee,  I  give  you  yonder 
houfe  or  land,  go  and  enter  into  the  fame  and  take 
polTeirion  of  it  accpr4ingjy.  This  fort  of  Uvery  feems  tp 
have  been  made  at  firft  only  at  the  courts  baroi), 
which  were  anciently  held  in  the  open  air,  on  fome 
Jpot.jn  the  manor,  from  whence  a  general  view  might 
be  taken  of  the  whole ;  and  the  p,ares  curia  could 
eafily  diilinguifh  the  land  which  was  to  be  transferred. 

Idem.  S  *4*  Livery  in  law  does  not  however  transfer  the 

freehold  until  an  a£lual  entry  is  made  by  the  feoffee, 
becaufe  the'  poifeilion  is  not  delivered  to  him,  but 
only  a  licence  or  power  given  him  by  the  feoffor  to 
take  pofleffion ;  and  therefore  if  either  the  feoffor  or 
feoffee  die  before  an  entry  is  niade  under  the  livery 
thus  given,  it  becomes  void, 

Parfon  t.  S  -S*  A  man  and  a  woman  were  joint-tenants  in 

Petit,  fee,  and  tne  woman  made  a  Hvery  in  view  to  the  maii 

aSalk.  165.  '  •  /r/r         i.      i.  r    - 

by  tne  words — Go  and  enter  into  polleUion,  but  before 
it  was  executed  ihe  married  the  feoffee^ 

It  was  argued  that  this  feofl^ent  was  void,  becau^ 
there  was  no  aftual  entry  purfuant  to  the  livery,  and 
that  by  the  fubfeqiieht  marriage,  the  feoffee  was  feifed 
in  right  of  his  wife,  and  could  not  by  his  entry  work 
any  prejudice  to  her  right."  But  it  was  adjudged  that 
he  might  enter  at  any  time ;  for  he  liad  not  only  ah 
authonty  fo  to  do,  but  ani  intereft  pafled  by  the  livery 

in 


Iq,  view,  by  which  aft  die  woman  did  all  which  was 
iu.her  power  to  do« 

§  i6.  If  in  a  cafe  of  this  kind  the  feoffee  dare  not  y  Inft  4l*^* 
enter  upon  the  land,  without  end;mgering  his  life,  hf 
muft  claim  the  land  as  near  as  he  may  fafdy  venture 
to  go,  and  ^s  will  be  fufficient  to  veft  the  ^oflfeflion 
irx  him,  and  to  r^der  the  livery  within  view  perfe^ 
and  complete ;  for  np  one  is  oblige^  to  ei^pofe  his 

« 

life  for  the  fecurity  of  his  property.  But  when  he 
^as  gone  as  far  as  he  may  witjh  fafjpty,  the  law  very 
reafonably  looks  on  fuch  intention  to  be  as  effe&ual 
as  the  ad  itfelf*  For  ptherwife  it  might  be  in  the 
power  of  a  ftranger  by  an  ad  of  violence  of  his  own^ 
p  4^prive  anotji^r  of  his  rig][it,  and  t)ier^y  to  derive 
an  advantage  from  an  unlawful  ad* 

jS  1 7.  Livery  of  fdfin  may  be  given  and  received  by  Lit.  f.  6$. 
attorney,  but  the  authority  to  give  or  receive  livery   *  ^^^  ^*  ^ 
mud  be  by  deed,  that  it  may  appear  to  the  court  that 
ijfit  attorney  had  a  power  to  reprefent  the  parties,  and 
that  fuch  power  was  properly  purfued, 

§18.   A  (Jeed  of  feoffment  was  made  to  tbre?,  NorrltT. 
bakendum  to  two  for  their  lives,  remainder  to  the  third   '^1!/^',  „    -, 
for  his  life ;  and  livery  of  feifin  was  made  to  all  tfiree    - 
fecundum  formam  chart  a.    The  queftion  was,  whether 
)ivery  fo  made,  as  if  they  had  ail  eftates  in  pofleffion, 
whereas  in  truth  one  of  them  hstd  but  an  eftate  in 
remsonder,   was  good.     The  court  was  of  opinion 
that  the  livery  was  good  to  two  for  their  lives,  re- 
inainder  to  the  third.    And  the  Chief  JufUce  faid^ 

that 


l^ 
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that  whatever  the  ancient  opinions  were  about  purfu* 
^g  authorities  with  great  pca&ieTs  and  nicety,  yet 
this  matter  of  livery  upon  indorfements  of  writing 
was  always  favourably  expounded  of  later  times, 
ufilefs  where  it  plainly  appeared  th^t  the  authority  was 
not  purfued  at  all.  As  if  a  letter  of  attorney  was 
made  to  three  jointly  and  feverally^  two  could  not 
execute  it,  becaufe  they  were  not  the  parties  ddc* 
gated ;  they  did  not  agree  wi^  the  authority. 


I  In|t.  $t  0. 


§  19,  IJvery  of  feifin  under  a  power  of  attorney 
muft  be  made  during  the  lifetime  of  the  feoffor ;  for 
^le  power  ctafes  by  his  death; 


Jacklmi  T.  S  20*   A  court  of  equity  will  prefijime  livery  of 

l^tz^^R  146    ^^^  ^^  ^*^^  ^^^  made,  though  not  indorfed  on  the 

deed,  where  the  poffefDon  has  gone  according  to  the 
Bufipb  t,  feoffment  fer  a  great  length  of  time ;  and  in  fome 
FiA.  28. 174.  ^^  bas  even  fupplied  the  want  of  livery. 


Who  may 
convey  by 
Feoffment* 


Lk.  1:406. 


5  21*  AU  thofe  who  are  (capable  of  conyeying  their 
lands  by  deed,  may  make  a  feoffment:  and  fome 
perfons  may  bind  themfelves  to  a  certain  degree  by 
feoffment,  though  not  by  any  other  kind  of  deed, 

$  22.  Thus  if  an  idiot  or  lunatiq  make  a  feoffment, 
and  give  livery  of  feifin  in  perfon,  it  will  bind  him^ 
fo  that  he  cannot  by  any  procefs  or  plea  avoid  it,  and 
reftore  bimfelf  to  the  poffei&on.  The  reafon  is,  be* 
caufe  the  livery  being  formerly  made  before  the  pares 
cnrUty  their  folemn  atteftation  of  the  change  of  pof* 
feffion  could  not  be  defeated  by  the  perfon  himfelf,  it 

being 


(being  prdumed  that  they  were  competent  judges  of 
the  feoffor^ s  ability  to  make  the  feoffment. 

$  23.  If  aix  infant  makes  a  feoffment  and  gives 
JSvery  of  feifin  in  perfon,  it  is  not  void,  but  only 
voidable ;  for  there  muft  be  fome  afit  of  notoriety  to 
f  eftore  the  pofleiHcm  to  him^  equal  to  tliat  by  which  ' 

lie  transferred  it| 

•  - 

«  •  •        •  •- 

5  24.  Where  an  infant,  idiot,  or  lunatic,  made  a   whsttin^* 
fepffment  and  delivered  feifin  in  perfon,  it  was  held   g^  *  ^^ 
that  it  barred  the  lord  of  his  efcheat ;  for  though  it  4^«P«  is5«. 
inight  have  been,  avoided  by  the  heir  of  the  infant.   Tit  to,  f.is, 
jdiot,  or  lunatic,  becaufe  he  was  privy  in  blood,  yet 
it  could  not  be  avoided  by  a  perfon  who  was  only 
privy  in  eftate« 

$  25.  But  if  an  idiot,  lututic,  or  infant,  executes   4Rep.i25«. 
a  feoffment,  and  a  power  of  attorney  to  give  livery  of 
Ceifin,  and  Uvery  is  given  accordingly,   the  whole  is 
void ;  becaufe  the  power  of  attorney  is  void. 

§  25.  A  feoffment  cannot  be  made  to  commence  a  Feoffncnt 
in  futuro^  and  therefore  if  a  perfcHi  makes  a  feoffment  ^^^^  P^"*" 
to  commence  on  a  future  day,  and  delivers  feifin  im-   futuro. 
mediately,  tIjjB  livery  will  be  void,  and  nothing  more    2  wof.  IL 
than  an  efkite  at  will  pafles  to  the  feoffee.   Thisdodrine   *^* 
is  founded  on  two  reafons,    ift,  Becaufe  the  objeft 
and  defign  of  the  ceremony  of  livery  of  feifin  would 
fail,  if  it  were  aIIo\^ed  to  pafs  an  eftare  to  commence 
inftdtaro;  as  it  woiild  in  that  cafe  be  no  evidence  of 
the  change  of  poITelBon*     ad.  The  freehold  would  be 

m 


^ 
I 
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i;a8  Title  XXXIL    Dtcd.    G6*  vi.  5  t6-^^o^ 

Tiu  I.  f.  47,    ifi  abeyance  which  is  never  allowed  where  it  can^  by 

any  means,  \fe  avoided. 

5  27*  An  eftate  n>ay,  however^  be  created  by  feoff- 
ment  to  commence  in  fuiuroy  by  way  of  remainder  ^ 
Lit.  r.  60.  ?s  where  a  leafe  is  made  to  j1.  for  three  years,  re- 
mainder to  B.  in  fee.  Here  livery  0/  feifin  ptiuft  be 
^ven  to  A.  by  which  means  the  freehold  is  imrne* 
diately  created,  and  vefted  in  B^  during  the  conti- 
nuance of  ji**s  eft^ite  for  years. 

Operation  of       §  jg.   The  operation  of  a  feoffmenjt  is  in  fomc 

tc  f  eouineot* 

inllances  ftronger  than  that  of  any  oth^  conveyance: 
1  Inft.  ga.      Thus  Lord  Coke  fays  that  a  feoflfment,  "  cleareth  ail 

f^  difTdfins,  abatements^  iutrufions,  and  other  wrong- 
**  ful  or  defeafible  eftates,  where  the  entry  of  thf 
•*  feoffor  is  lawful ;  which  neither  fine,  recovery,  nor 
^  bargain  aod  tile  |l>y  deed  ii^deated  and  inrolfed, 
<*  doth.?' 

Transfcrt  the  c  20.  The  moft  fingular  and  powerful  effeft  of  a 
Diffeiiia.  feoffment  is,  that  it  operates  on  the  poffeiEon,  with* 

out  any  regard  to  the  eftate  or  intereft  of  the  feoffor ; 

fo  that  to  make  a  feoffment  good  and  valid,  nothing 
f  611.  698.  is  wanting  but  poffeilion.  Thus  Littleton  fays  that  if 
f  n  •  244.      ^  tenant  for  life,  or  years,  makes  a  feoffment  in  fee 

with  livery  of  feifin,  it  will  give  an  eftate  in  fee,  and 

operate  as  a  diffeifin  of  the  real  owner. 

§  30.  The  principles  upon  which  this  do6trine  i? 
I  Inft.  330*.  founded,  are  thus  explained  by  Mr.  Butler.    By  the 

old  law  no  perfgji  who  had  an  eftate  of  lefs  duration 

and 
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:md  extent  than  for  his  own  life,  or  for  the  life  of  an<* 

other,  was  colifldered  as  a  freeholder ;  and  none  but  a 

freeholder  was  deemed  to  have  pofleflion  of  the  land. 

It  is  true  that  eftates  were  fometimes  held  for  years ;  in 

that  cafe  the  pofleffion  of  the  tenant  for  years  was 

confidered  to  be  the  pofleffion  of  the  freeholder,  but 

ftill  the  tenant  for  years  held  the  pofleffion,  though,  he 

held  it  for  the  freeholder,  and  the  freeholder  by  truft- 

ing  the  termor  with  it,  expofed  himfelf  to  lofe  it  by 

the  termor's  neghgence  or  treachery.     If  the  termor 

left  the  pofleffion  vacant,  if  he  permitted  himfelf  to 

be  difleifed  of  it,  if  he  undertook  to  alien  it,  either 

by  ad  in  fais^  or  by  matter  of  record,  if  he  claimed 

the  fee,  or  if  he  affirmed  it  to  be  in  a  (tranger ;  in  all 

thefe  cafes  the  freeholder  expofed  himfelf  to  the  lofs 

of  the  pofleffion,  as  much  as  if  they  were  his  own  ads. 

Thus  the  termor  held  the  pofleffion,  but  he  was  faid 

to  hold  it  nomine  aBeno^  in  contradiftindion  to  the 

freeholder  himfelf,  who  was  faid  to  hold  it  nomine 

propria.    Hence  Britton  exprefsly  defines  an  eflate  of 

freehold  to  be  •*  The  pofleffion  of  the  foil  by  the  Ch.  jt. 

*^  freeholder ;"  and  the  author  of  DoHor  and  Student  g^  2.  D.  ?». 

fays,  that  the  pofleffion  of  the  land  is  called  in  the 

law  of  England  the  frankteneraent  or  freehold }   fo 

nearly  fynonymous  in  thofe  days  were  the  words 

pofleffion  and  freehold.     In  this  manner  the  poiTeflion 

of  a  termor  differed  from  that  of  a  mere  bailiff*,  who 

had  no  pofleffion. 

*  S  3^*  '^^  ixaxt  principles  obtained  refpe&ing  the  u^^^ 
f  transfer  of  the  freehold*    Nothing  farther  was  necef- 
iary^  than  a  delivery  of  the  pofleffion,  or,  as  it  was 

-  .    ■  called 


It^ 
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called  by  the  law  writer?,  livery  of  feifm,  the  freehold} 
could  be  transferred  by  no  othcf  means;    But,  here 
a  difference  is  to  be  obferted,  with  refpeft  to  the  efFeS 
of  the  livery  of  a  tenant  for  years,  and  the  livery  of  ^ 
mere  bailiff.      On   account  of  the  foiemnity  upon 
which  the  entry  of  the  tenant  for  years  was  grounded 
the  connedion  between  him  and  the  reverfioner,  and 
his  aftually  holding  poffeffion  of  the  land,  (though 
he  held  it  for  the  freeholder),  the  livery  of  the  former 
was  a  transfer  of  the  polTeffion  and  fee-fimple,  but  that 
of  the  latter  had  no  effed.    Thus,  by  the  old  law,  on 
the  one  hand,  the  freehold  could  not  be  transferred 
but  by  livery  of  feifin ;  on  the  other,  livery  of  feifm 
could  not  be  made  by  any  perfon  who  had  the  poflct 
iion,  without  transferring  the  fee-fimple. 


Taylor  t. 
Horde. 


The  dodrine  above  (lated  has  been^  in  fome  re* 
fped:s,  denied  in  a  modern  cafe ;  of  which,  an  account 
will  be  given  in  Title  36.  Recovery, 


Creates  a  S  32-  A  feoffhxent  by  a  tenant  in  tail,  who  is 

Difcontiim.  adually  feifed  by  force  of  the  intail,  creates  a  difcon- 
2  Inft.  327  b.  tinuance  of  the  eftate  tail,  by  transferring  to  the  feoffee 

not  only  the  poffeffion,  but  alfo  the  right  of  poffeffion. 
Tit.  29.  c.  J.   fo  as  to  take  away  the  right  of  entry  of  the  iffue  in  tail, 

and  of  the  perfons  in  remainder  and  reverfion,  and  to 

drive  them  to  their  real  adtion. 


And  alfo  a    -      §  33.  A  feoffment  by  a  particular  tenant  will  create 

a  forfeiture  of  his  eftate,  becaufe  it .  transfers  the  fee^ 
Tit.  5.  C  97*  fimple,  and  devefts  the  remainder  or  reverfion. 


$34*  Agi& 
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S  34,  A  gift,  donatio^  is  properly  applied  to  the  Of  a  Gift. 
aeation  of  an  dbte  tail)  as  a  feoffment  is  to  that  of  2  Com.  316. 
an  eftate  in  fee-fimple.    It  differs  in  nothing  fimn  a 
feoffment,  but  in  the  nature  of  the  eflate  pafliag  by 
it^  and  livery  of  feilin  muft  be  ^ven,  to  render  if 
cffedual. 

^  35.  A  grant  is  a  conveyance  fo  hr  fimiht*  to  a  OfiGimnu 
feoffment,  that  the  operative  words  are  dedi  etjcmtcffif 
given  and  granted.    And  as  a  feoffment  was  the  r^  i  int.  9  « 
gular  mode  of  conveying  corporeal  hereditaments,  fo,   '^'^ 
a  grant  was  the  proper  mode  of  conveying  incorporeal 
h^editaments.    Hence  the  expreffion,  that  advowfqos, 
rents,  cpmmons,  bfc.  lie  in  grant. 

* 

%  36.  As  the  objeds  of  a  grant  are  not  capabk  of 
corporeal  ddivery,  it  follows,  that  livery  of  feifincan* 
not  be  given  upcm  a  grant ;  but  (till  it  was  always  held, 
that  a  grant,  accompanied  with  the  attomment  Qf  she 
tenant,  was  equally  valid  with  a  feoffment  and  livery 
of  feiiin. 

S  27^  Akhough'a  feoffment  might  formerly  havft 
been  made  by  parol  only,  yet  a  grant  could  not,  in 
general,  be  made  without  deed ;  becaufe,  as  the  pof^* 
k^oa  of  thofe  things,  which  were  the  fubjed:  matter 
of  a  grant,  cannot  be  transferred  by  livery,  there  could 
be  no  other  evidence  of  a  grant  bvtt  the  deed. 

S  38.  By  the  old  law,  no  grant  was  good  without 
the  attonmient  or  confent  of  the  tenant,  but,  now, 
the  oeceffity  of  attonunent  is  tak^u  away. 

S  39-  The 


Ill 

No  teclintcal 
Wordt  occet 

I  Inft.  147  a. 
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§  39.  The  proper  and  technical  words  of  a  grant 
are,  dedi  et  concejfu  hath  gi^en  and  granted ;  but  any 
other  words  that  ftiew  th6  Intencion  of  the  parties/ 
will  hav£  th6  fame  eSedP. 

5  40.  A.  entered  into  an  article  with  5.,  b^  whicfr 
he  agreed,  that,  in  confideration  of  a  certain  rent^ 
B.  (hotifd  have  a  way  for  Mntfelf  aid  his  heirs  o^cr 
certain  lands  of  A4  This  was  held  to  be  a  good  granf 
of  a  right  of  way,  and  not  merely  a  covenant  for 
enjoyment. 


Who  may 

convey  by 
Granu 


PciIl  f*  ^i. 


Operation  of 

a  Grant. 


/  5  41*  Every  perfdn  who  has  a  prSfent  eftate  or  in^* 
tereft  in  lands,  in  remainder  or  reveriion,  may  conv^ 
it  away  by  grant,  becaufe  eftates  in  remainder  and  re- 
veriion confift  in  right  only.  So  every  one  may  grant 
away  any  incorporeal  hereditament,  fuch  as  an  advow* 
fon,  a  rent,  common,  &fr«  But  a  bare  right  or  pof- 
fibility  cannot  be  granted* 

%  42.  A  perfon  caimot,  howevqr,  grant  or  tharg« 
that  which  be  hath  not;  and,  therefore,  if  a  man 
grants  a  rent^chafge  out  of  (he  manor  of  Dale^  when, 
in  truth,  lie  hath  nothing  in  the  manor,  and  afterward^ 
purchafes  it,  he  ihall  hold  it  difcharged  from  this 
grant« 
.» 

§  43.  As  to  the  operation  of  a  granf ^  it  is  materia 
ally  different  from  that  of  a  feoffment,  for,  we  have 
feen,  that  a  feoffment  operates  immediately  on  the  pof-^ 
feffion,  without  any  regard  to  the  eftate  or  intereft  dt 
the  feoffor.    But  a  grant  only  operates  on  the  eftate 

of 
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6f  the  grantor,  and  will  pafs  no  more  than  what  fh^ 
grantor  is  by  law  enabled  to  conveyi  This  rule,  pro«- 
bably,  arofe  from  the  circumftance,  that  a  grant  being 
always  made  by  deed,  the  eftate  of  the  grantor  might 
be  known  by  infpedion  of  the  deed ;  and,  if  the  eftate 
granted  was  greater  than  the  eftate  which  the  grantor 
had,  it  was  merely  void,  and  the  grant  only  paffed  as 
much  as  the  grantor  could  really  .give« 

§  44.  Lord  Chief  Baron  Gilbert  feema  to  have  been  Tca.  its. 
of  opinion,  that  the  reafon  why  a  grant  pafles  no  more 
than  the  grantor  can  lawfully  give,  is,  becaufe  it  :s  a 
fecret  conveyance,  and  therefore  ought  not  to  be  al- 
lowed to  have  fo  extenfive  an  operation  as  a  feoffment^ 
in  which  livery  of  feiiin  is  publicly  given» 

§  45.  A  grant  cannot,  in  any  cafe,  operate  as  a  i  to^  5^  '• 
difcontinuance :  but  this  is  rather  owing  to  the  nature 
of  the  things  which  are  the  fubjed  matter  of  the  grant> 
than  to  the  grant  itfelf ;  for  the  fubjeft  matter  of  grants 
being  rights  only,  they  cannot,  from  their  nature,  be 
difcontinued. 

« 

5  46.  If,  therefore,  a  tenant  in  tail  of  a  rent,  ad>-  H**J-  ^^7' 
Ir  \  *  A  ^  ilBft.  327*. 

vowfon,  common,  or  of  a  remamder  or  reveruon,  ex* 

pedant  on  ah  eftate  of  freehold,  makes  a  grant  in  fee, 

this  is  no  difcontinuance  of  the  eftate  tail,  for  nothing 

pafifes  but  during  the  life  of  the  tenant  in  tail,  which 

is  not  unlawful^ 

§  47*  It  follows,  from  the  fame  principle,  that  a    ilnfl.  251^. 
grant  can  in  no  inftance  operate  as  a  forfeiture :  for  a 
VoulV,  I  grant 


i  t4  Title  XXXIL    D^ed^    Ch.  vi.  §  47. 

grant  cannot  prejudice  the  perfon  in  remainder  or  rt^ 
yerfion,  becaufe,  if  the  grantee  fhould  claim  a  greater 
eftate  than  the  grantor  can  lawfully  give,  he  could 
make  no  title  to  it  without  the  original  gfant  made  to 
his  grantor ;  by  which,  it  muft  appear  what  interefl: 
he  had,  and,  confequently^  what  eftate  he  could  con«i> 
vey ;  and  fo  the  grantee,  notwithftanding  his  grant  in 
fee,  could  claim  no  greater  eftate  than  his  grantor  had 
power  to  make,  and,  confequently,  the  perfon  in  re* 
verfion  could  not  be  prejudiced. 
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A 


LEASE  is  a  contra^  for  the  pofleffion  and  profits   Defcriptlon 
of  lands  and  tenements  on  the  one  fide,  and  a   ^^* 
recompence  of  rent  or  other  income  on  the  other,  or 
elfe  it  is  a  conveyance  of  lands  and  tenements  to  a 
perfon  for  life  or  years,  or  at  will,  in  confideration  of 
a  return  of  rent^  or  other  recompence. 


S  3«  Where  a  freehold  eftate  is  created  by  leafe.  Tit.  1.  f.  19. 
liyery  of  feifin  muft  be  given  to  the  lefTee.     And  where 

the  leafe  is  for  a  term  of  years,  there  muft  be  an  entry  ^.^^  ^.^  g 

by  the  leffee*  ch,  1.  f.  14* 


1% 
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No  technical 
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fary. 
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%  3.  Lord  Coke  fays,  that  the  words  demife,  leafe, 

and  to  farm  let,  are  the  proper  technical  expreflions  to 

conftitute  a  leafe.     But  any  other  words  which  fuffi- 

ciently  fhew  the  intention  of  the  parties,  that  the  on« 

Bac.  Ab.Tit.  ^^^  diveft  himfelf  of  the  poiTeflion^  and  the  other 

Leak  (k.)      come  into  it,  for  a  certain  time,  .whether  they  run  in 

the  form  of  a  licence,  covenant,  or  agreement,  are  of 
themfelves  fufHcient,  and  will,  in  conflrudion  of  law, 
amount  to  a  leafe,  as  effedually  as  if  the  moil  proper 
and  pertinent  words  had  been  ufed  for  that  purpofe. 


Xorai* 


Doc  ▼, 
Archer, 
I  Bofan.  & 

Fall.  531. 


§  4.  On  the  other  hand,  although  the  moil  proper 
form  of  words  of  leafmg  are  made  ufe  of,  yet,  if  upon 
the  whole  deed,  there  appears  no  fuch  intent,  but  that 
it  is  only  preparatory  and  relative  to  a  future  leafe  to 
be  made,  the  law  will  rather  do  violence  to  the  words, 
than  break  through  the  intent  of  the  parties,  by  con^ 
ftruing  that  to  be  a  prefent  leafe,  which  was  only  in- 
tended by  the  parties  as  an  article  or  agreement  for  a 
leafe. 


Muft  hare  a 
certain  be* 
ginning  and 
Continuance. 
I  lad.  45  b. 

BacAb.Tit. 
Leafe  (L.) 

Anon.  xMod, 
180. 


.  ^  5.  No  leafe  is  good,  unlefs  it  contains  a  fuffident 
degree  of  certainty,  as  to  its  beginning,  continuance, 
and  ending.  If  a  leafe  be  made  to  begin  from  an  im- 
poffible  date,  as  from  the  30th  of  February^  it  will 
take  effeft  from  its  delivery  ;  but  where  the  time  when 
a  leafe  is  to  commence  is  uncertain,  as  where  a  leafe 
was  made,  habendum  from  the  aoth  of  November^ 
without  faying  what  November j  this  uncertainty  will 
render  the  leafe  void,  becaufe  it  was  part  of  the  agree- 
ment, that  the  leafe  fhould  commence  from  the  20th 

of  fome  November  or  other  j  but  it  not  appearing  to 

the 
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Ae  court  what  November  was  intended,  they  caxmot 
determine  it  for  the  parties,  and,  therefore,  the  leafe 
is  void* 

^  6.  Lord  C<^e  fays,  where  a  leafe  is  made,  dated  i  inft.  46 1, 
a6th  May^  to  commence  from  the  date,  or  from  the 
day  of  the  date,  it  (hall  begin  on  the  27th  day  of  May. 
If  the  leafe  be  dated  the  26th  May  to  hold  from  the 
making  thereof,  or  from  thenceforth,  it  (hail  begin  on 
the  day  on  which  it  is  delivered,  for  the  words  of 
the  indenture  are  not  of  any  effed  till  the  delivery, 
and  thereby  from  the  making,  or  from  thenceforth, 
take  their  firft  effect.  But  if  it  be  a  die  confedionisj 
then  it  (hall  begin  on  the  next  day  after  the  delivery. 

5  7*  This  do£lrine  has  been  denied  $    and  it  has  Freemtn  ▼• 

been  held,  that  the  word  from,  may,  in  the  vulgar  j^^,  ,5^, 
fenfe,  and  even  in  the  flri£t  propriety  of  language, 

mean  either  inclufive  or  exclufive :  and,  where  the  Vidc  Pugh  t. 

leafe  can  only  be  fupported  by  conftruing  the  word  P;  ^  ^^^^ 
from,  inclufive,  a  court  ought  to  give  it  that  fenfe. 

§  8.  As  to  the  continuance  of  a  leafe,  it  muft  alfo  i'  loft.  4$  h. 
have  a  degree  of  certainty  ;  but  id  cerium  ejl  quod  cer- 
ium reddi  potejiy  Therefore  a  leafe  for  fo  many  years 
as  y.  S.  (hall  name,  is  a  good  leafe  for  years ;  for, 
though  it  is  at  prefent  uncertain,  yet  when  y,  S.  hatli 
named  the  years,  it  is  then  reduced  to  a  certainty. 

S  9.  If  a  perfon  makes  a  leafe  for  fo  many  years  as    x  infl.  45  #. 
he  (hall  live,  or,  if  the  parfon  of  D.  makes  a  leafe  of 
his  glebe,  for  fo  many  years  as  he  (hall  be  parfon  there, 

1 3  thefe 
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thefe  leafes  are  faid  to  be  abfolutely  void,  on  account 
of  the  uncertainty  of  their  continuance.  But  if  a  leafe 
be  made  for  2 1  years,  or  any  other  certain  number  of 
years,  provided  the  lelTee  ihall  fo  long  live,  or  continue 
parfon  of  Z}»,  it  will  be  good  ;  for  the  leafe  is  originally 
confined  to  a  determinate  number  of  years,  though  it 
may  determine  fooner* 

May  deter-  §  1 0.  Although  a  leafe  muft:,  at  its  creation,  have 

mine  on  ^  precife  period  fixed  beyond  which  it  is  not  to  con^ 

Condition.       tiuue,  yet  it  may  determine  prior  to  that  period^  in 

Vide  Tit.  8.  ^  ,•  .^  ...  1     •        n 

c.  I.  f.  31.      coiuequenc^  of  a  provifo  or  condition:  and,  yi  all 
Tit.  13.  c.  I.  modem  leafes,  there  is  a  provifo,  that  if  the  rent  is  not 

paid,  and  no  fufficient  diilrefs  is  found  on  the  premifes, 
the  leiTor  may  re-enter  and  enjoy  the  lands,  as  in  his 
former  efl^te. 

Who  may  S  ^  ^'  With  refpeft  to  the  perfons  who  arc  c?ipable, 

pake  Lcafei.  fey  the  common  law,  of  making  leafes,  it  may  be  laid 

down,  that  all  thofe  who  are  capable  of  alienating  their 
property,  or  of  entering  into  contradb  refpe&ing  it, 
may  make  leafes,  which  will  endure  as  long  as  their 
intereft  in  the  thing  le^ed,  but  no  longer. 

Toint-Tr,  S  ^2.  Joint-tenants,   coparceners,   and   tenants  in 

wants,  Co-      common,  m^y  either  make  leafes  of  their  undivided 
iind  Tenants     f^ares,  or  elfe  n^ay  all  join  in  a  le^fe  of  the  whole  to  a 

Tit^rs^^"  I    ^^^g^*"-  *^d  one  joint-tenant,  or  tenant  in  common, 
f.  53.  may  make  a  leafe  of  his  part  to  his  companion.     For 

'  "  '         '   this  only  gives  him  a  right  of  taking  the  whole  profits, 

vy^hen,  before,  he  }iad  but  a  ri^ht  to  th^  moiety  thercr 
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of;  and  he  may  contra^  with  his  companion  for  that 
purpofe,  as  well  as  with  a  ftranger. 

$  13.  In  confequence  of  the  ftatute  De  Bonis  Cm*  J*?****  ^ 
ditionalibusy  all  leafes  made  by  tenants  in  tail  might 
have  been  avoided  by  their  iflue»  or  by  the  perfons 
entitled  to  the  remainder  or  reverfion.  But  by  the 
ftatute  ^aHen.  8.  c*  28,  f.  1.  it  is  enabled,  that  all 
kafes  made  for  term  of  years^  or  for  term  of  life,  by 
any  peribn  or  perfons  being  of  full  age  having  any 
eflate  of  inheritance  either  in  fee-fimple  or  in  fee-tail^ 
fhall  be  good  and  effedual  in  the  law  againft  the  leflbrs 
and  their  heirs. 

§  74.  This  ftatute  does  not,  however,  extend  to  1 1  oft.  444* 
the  perfons  entitled  to  the  remainder  or  reverfion  ez- 
pedant  on  the  determination  of  an  eftate  tail ;  fo  that, 
where  a  tenant  in  tail  dies  without  iflue,  no  leafe  made 
by  him,  though  it  be  purfuant  to  this  ftatute,  will  bind 
the  remainder-men  or  reverfionen 

» 

§  I  c.  A  leafe  by  tenant  in  tail,  which  is  warranted  1  Inft-  333  '• 
by  this  ftatute,  will  not  create  a  difcontinuajice,  be-  383.  * 
caufe  an  ad  of  parliament,  to  which  every  man  is  a 
party,  allows  of  fuch  leafes ;  which,  if  they  were  tor- 
tious, as  all  difcontinuances  are,  parliament  would  not 
allow :  and,  therefore,  if  a  warranty  is  annexed  to  fuch 
a  leafe,  it  will  not  make  a  difcontinuance,  for  it  will 
determine  with  the  leafe. 

S  1 6.  But,  if  a  leafe  for  three  lives  be  not  warranted  Walter  r: 

by  the  ftatute  32  Hen.  8.,  it  will  operate  as  a  difcon-  {"rqU  Ab 

tinuance ;  becaufe  it  is  a  greater  eftate  than  the  tenant  ^3}* 

1 4  in 


%2a 


Hufb^ndf 
fcifed  Jure 
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in  tail  can  make,  and  pafles  by  livery,  which  takes  th^ 
eftate  from  the  tenant  in  tail,  and  turns  it  into  a  re« 
verfion  in  fee,  determinable  upon  three  lives. 

§  1 7.  It  is  enabled  by  the  fame  ftatute,  that  all  leafes 
made  for  term  of  years  or  life,  by  perfons  haying  an 
eftate  of  inheritance  in  rigl^t  of  their  wives,  or  jointly 
with  their  wives,  of  any  eftate  of  inheritance  made 
l>efore  the  coverture,  or  after,  fliall  be  good  and  ef- 
fedual  in  law  pgainft  the  leflbrs,  their  .wives  and  their 
heirs,  provided  that  the  wife  be  made  a  party  to  every 
fuch  leafe,  and  that  the  leafe  be  made  by  indenture  in 
the  name  of  the  hufband  and  his  wife,  an4  (he  do  fea^ 
the  fame,  and  that  the  rent  be  referved  to  the  huft>and 
and  wife,  and  to  the  heirs  of  the  wife,  according  to. 
her  eftate  of  inheritance  in  the  fame ;  and  that  the 
hufband  fhall  not  in  anywife  alien,  difcharge,  grant, 
pr  give  ^way  the  fame  rent  referved,  nor  any  part 
thereof,  longer  than  during  the  coverturfe,  except  by 
fine  levied  by  the  hufband  and  wife ;  but  that  the 
fame  rent  fhall  remain,  after  the  death  of  the  huf- 
band, to  the  perfons  to  whom  the  lands  would  have 
gone,  if  no  fuch  leafe  had  been  piade. 


Ecclefiaftics 
leif  d  Jure 
Ecclefis. 


§  1 8*  By  the  common  law,  leafes  made  by  ecclefi-i 
aflical  perfons,  of  the  lands  whereof  they  were  fcifed 
in  right  of  their  churches,  were,  in  many  cafes,  not 
binding  on  their  fucceflbrs^  and,  therefpre,  it  was  en-; 
a£ted  by  the  ftatute  32  Hen.  8.  c.  a8.  that  all  leafes  for 
term  of  years  or  life,  by  any  perfon  paving  an  eftate 
pf  inheritance  in  right  of  their  churches,  fhall  be  good 
s^id  efie£bial  againft  the  leflbrs  and  their  fucceflbrs« 

§  19.  There 
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C  ig.  There  arc  feveral  other  ftatutes,  by  which  all   »  EUt.  c  19. 

ririi  IjEli*.  CIO. 

Venations  by  ecclerialtical  perfons  of  thofe  lands,  te-   1  jac  u  &  %. 
pements,  sind  hereditaments,  whereof  they  are  feifed 
in  right  of  their  churches,  are  declared  void,  except 
Jeafes  for  2 1  years  or  thrte  lives,  which  are  called  the 
difabling  Statutes. 

§  20.  The  circumftances  required  by  the  ftatute  circumftin. 
32  Hen.  8.  and  the  fubfequent  ftatutes,  to  render  leafes  f«»«T»'«4 
made  by  tenants  in  tail,  hufbands  feifed  in  right  of  their  Lcafiet. 
wives,  and  eccltfiailical  perfons,  valid  and  binding^  on 
their  heirs  2^id  fucceifors,  are  chiefly  thefe. 


1 1^.  44«. 


521.  I  ft.  All  fuch  leafes  muft  be  by  deed  indented, 
^d  not  by  deed  poll,  or  by  parol.  But  if  the  deed 
be  indented,  whether  it  begins  with  the  words  this  in* 
denture  pr  not,  is  not  material :  sgid,  on  the  other 
hand,  if  it  be  not  indented,  the  calling  it  an  indenture 
will  not  make  it  fo. 

§  22.  2d,  All  fuch  leafes  muft  be  made  to  bejpn 
from  the  day  of  the  making;  thereof,  or  from  the  *  ^°*-  44  *% 
making  thereof* 

S  23.  3d,  If  there  be  an  old  leafe  in  being,  it  muft  W«»» 
^  furrendered  or  ended  within  one  year  next  after  the 
making  the  new  leafe ;  and  fuch  furrender  muft  be  ab- 
folute,  and  not  conditional  \  for  then  the  intention  of 
the  ftatute  might  eafily  be  evaded  by  fetting  up  fuch 
old  leafe  again,  upon  breach  of  the  condition. 

S  24.  A  furrender  upon  condition,  that  the  leflbr 
(hofild  make  a  new  leafi?  within  ^  week  after,  has  been 
l^eld  to  be  goqd, 

§25-  The 
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Wiifon  V.  S  ^5*  '^^^  '^''''^r  °f  ^^^  plaintiff  being  a  prebendary 

i'stra'uo!     ^^  Sarunij   brought   an  ejedment  to  avoid  a  leafe 

made  by  his  predeceffor,  as  not  being  conformable  to 
the  provifo  in  the  ftatute  32  Hen.  8*  becaufe  the  fur- 
render  of  the  former  leafe  was  with  a  condition  that 
if  the  then  prebendary  did  not  within  a  week  after, 
grant  a  new  leafe  for  three  lives,  the  furrender  ihould 
be  void ;  whereby,  as  it  was  contended  for  the  plaintiff, 
the  old  term  was  not  abfolutely  gone,  but  the  leffee 
referved  a  power  of  fetting  it  up  again.  The  court 
after  two  arguments  gave  judgment  for  the  defendant, 
this  being  within  the  intent  of  the  ftatute,  which  was, 
that  there  fhould  not  be  two  long  leafed  ftanding  out 
againft  the  fucceffor.  Here  the  new  leafe  was  made 
within  the  week,  and  from  thence  it  became  an  abfolute 
furrender  both  in  deed  and  in  law.  And  the  whole 
was  out  of  the  leffee  without  farther  a£l  to  be  done  by 
him.  In  the  provifo  in  the  ftatute  there  was  the  word 
ended^  as  well  as  furrendered ;  and  could  any  one  fay 
the  firft  leafe  was  not  at  an  end  ?  This  was  no  more 
th^n  p.  reafonable  caution  in  the  firft  leffee,  to  keep 
feme  hold  of  his  old  eftate,  till  a  new  title  was  made 
to  hiui. 

ThompfoHT.        S  ^6*  A  furrender  in  law  by  the  taking  of  a  new 
P  "h '  r1         ^^^f^y  either  to  begin  prefently,  or  on  a  day  to  come, 

feems  a  good  furrender  within  thefe  ftatutes  ;  for  by 
taking  fuch  new  leafe,  though  it  be  to  commence  at  a 
future  day,  the  firft  leafe  is  prefently  furrendered  and 
gone,  and  fhall  not  continue  good  till  the  day  on 
which  the  fecond  leafe  is  to  commence ;  but  by  accept 
tance  of  fuch  fecond  leafe,  the  firft  is  immediately 

determined) 
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determined,  becaufe.both  leafes  cannot  exift  together, 
and  the  firft  cannot  be  diflblved  or  furrendered  in 
part,  and  therefore  muft  be  furrendered  for  the 
whole. 

%  27.  The  flatute  13  Eli%.  c.  ii*  enads,  that  all 
leafes  to  be  made  by  any  ecclefiafticah  fpiritual,  or 
collegiate  perfons,  or  others,  ixdthin  the  13  Eliz»  c.  io« 
of  any  lands,  &V.  whereof  any  former  leafe  for  years 
is  in  being,  and  not  to  be  expired,  furrendered,  or 
jended,  within  three  years  next  after  the  making  of 
any  fuch  new  leafe,  fhall  be  void,  and  of  no  effe&. 

§  28.  4th,  The  duration  of  all  leafes  made  under  t  inft.  44^. 
thei4?  iUtutes  muft  not  exceed  twenty-one  years  or 
three  lives.  But  leales  for  fewer  years  or  lives  arc 
good,  the  intention  of  thefe  ftatutes  being  enly  to 
abridge  the  power  of  making  long  and  unreafonable 
lea(es>  by  reducing  them  to  a  determinate  number  of 
years  or  lives,  which  they  Ihould  not  exceed:  but 
inijght  be  made  as  much  under  as  the  party  pleafed. 

$  29.  If  a  biAop  m^kcs  a  leafe  for  four  lives,  and  .|o  Rep*  6%  m. 
one  of  them  dies  in  the  life  of  the  bifhop,  to  that  at 
his  death  there  are  but  three  lives  in  being,  yet  the 
leafe  will  be  void  againft  his  fucceflbr,  for  as  it  was 
originally  void  by  i  Elhf  no  fubfequent  event  can 
make  it  good. 

S  30.  If  a  leafe  be  made  to  4*  for  the  lives  of  B.   Baugh  ▼. 
C-  and  P.  it  is  a  good  leafe  to  one  for  the  lives  of  ^^^^*    . 

^  Cro.  Ja,  70, 

m^  pther  perfons^  wd  a  leaf?  to  three  for  thdx  live$ 

is 
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is  all  one  within  the  intent  of  thefe  ftatutes :  for  in 
both  cafes  three  lives  are  the  meafure  of  the  eftate 
created,  which  is  all  the  ftatutes  require* 

t  Rep.  69  i.         S  31.  It  appears  to  be  underftood  that  a  leafe  for 

fixty  years,  if  three  lives  fliall  fo  long  live,  is  good 
within  the  ftatute  32  Hen.  8.,  for  in  Whiflock*%  cafe  it 
was  laid  down,  that  if  a  man  has  power  to  make 
leafes  abfolutely  or  generally,  as  the  feveral  perfons 
comprifed  in  theflatute  32  Hen.  8.  have,  and  a  provifo 
or  reftraint  comes  after,  as  in  that  ad,  that  fuch 
leafes  fliall  not  exceed  twenty-one  years,  or  three  lives, 
there  a  leafe  for  ninety-nine  years  determinable  on 
two  or  three  lives  was  good,  within  the  firft  part  of 
the  ad,  and  not  made  void  by  the  lafl;  part  thereof, 
becaufe  it  does  not  exceed  the  three  lives  thereby 
allowed,  though  it  be  not  diredly  for  three  lives. 
But  a  leafe  for  ninety-nine  years  determinable  on 
three  lives  could  not  be  fupported  under  the  difabling 
ftatutes  of  I  Eliz.  and  13  EUz.  for  the  firft  part  of 
thefe  ads  makes  void  all  eftates,  gifts,  grants,  &fr. 
and  the  laft  part  only  faves  leafes  for  twenty-one  years 
or  three  lives,  fo  that  a  leafe  of  this  kind  bemg  void 
by  the  firft  part  of  thefe  ftatutes,  and  not  within  the 
fiiving  of  the  laft  part,  being  ndrher  for  twenty- one 
years,  ner  three  lives,  fliall  not  bind  the  fucceffor. 
There  is  a  quere  added  to  this  paflage  in  Baeon\ 
Abridgements 

1  Inft.  44  *.         S  3  2^  5th,  All  leafes  under  thefe  ftatutes  muft  be  of 

lands,   tenements,   or  hereditaments,  whereto  refort 
may  be  had  for  the  rent  refcrved  thereout  by  diftrefs. 

For 
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For  otherwire  the  heu^  or  fuccelTors  of  the  leflbrs 
would  be  without  any  remedy  for  the  recovery  of  the 
itnt :  and  therefore  thefe  ftatutes  do  not  extend  to 
thingg  lying  in  grant,  as  advowfons,  Istc.  whereout  a 
rent  cannot  be  referved. 

S  53*  I^  ^^  however  been  enaded  by  a  modem 
ftatute>  5  Geo.  3.  c.  ly.y  that  leafes  of  tithes  or  other 
incorporeal  hereditaments  alone^  may  be  granlsd  by 
any  bifhop  or  eleemofynary  corporation,  and  the  fuc-^ 
ceflbrs  fhall  be  entitled  to  recover  the  rent,  by  an 
action  of  debt,  which  in  cafe  of  a  freehold  leafe  they  q*;^  x8  ei  1 
could  not  have  brought  by  the  common  law.  i*  <  7* 

%  34.  6th,  There  is  a  provifo  in  the  ftatute  32  Hen.  8. 
that  it  (hall  not  extend,  ^^  to  any  leafe.  of  any  manors, 
<<  lands,  tenements,  or  hereditaments,  which  have 
^^  not  moft  commonly  been  letten  to  farm,  or  oc- 
"  cupied  by  the  farmers  thereof,  by  the  fpace  of 
**  twenty  years  next  before  fuch  leafe  thereof  made." 

S35*  The  iutendonof  this  daufewas  to  prevent 
Ac  peribas  enabled  by  the  ftatute  to  demile^  from 
msJdng  leafes  of  thek  maniion  hou&a  and  deme&es, 
fo  aa  to  bind  their  heirs  or  fucceflbrs}  as  that  dr- 
^mftance  would  have  produced  a  great  decay  of 
hofpitality. 

S  36.  VaiaousL  opinions  have  been  held  upon  the 
conftrudUon  of  this  claufe.   The  better  of  them  feems   Bac  Ab.  Tit. 
to  be  that  it  confifts  of  two  parts  in  the  disjundive,   ^^^  ^^'^ 
and  if  either  of  them  be  obferved  it  is  fufficient  to 

fupport 
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fupport  the  leafe.  The  firft  is—**  which  have  not 
**  moft  commonly  been  letten/*  which  is  general. 
The  other  is,  "  or  occupied  by  the  farmers  thereof 
**  by  the  fpace  -  of  twenty  years,  6fr.**  and  that  the 
moft  naturad  and  genuine  meaning  of  the  word  is, 
that  the  lands  to  be  leafed  muft  either  be  fuch  as  have 
been  moft  commonly  letten,  that  is,  fuch  as  are  not 
reputed  part  of  the  demefnes,  or  fuch  as  have  beeri 
occupied  by  the  farmers  thereof  by  the  fpace  of  twenty 
years. 

Idem.  S  37-  ^^  '^^*  ^^^^  ^^^  ^^  ^^  occupied  fof  eleven 

years  or  more,  at  one  or  feveral  times  within  the 
twenty  years  next  before  a  leafe  for  twenty^ne  years 
or  three  lives,  it  will  be  fufEcient.  And  a  demife  by 
copy  of  court  roll  will  be  conlidered  "as  a  fufficient 
letting  to  farm,  within  the  ftatute. 

S  38.  7th,  The  ftatute  32  Hen.  8.  further  provides 
"  that  upon  every  fuch  leafe  there  be  referved  yearly 
**  during  the  fame  leafe,  due  and  payable  to  the  leiTors, 
**  their  heirs  and  fucceflbrs,  to  whom  the  fame  lands 
**  fhould  have«,come  after  the  death  of  the  leflbrs,  if 
**  no  leafe  had  been  thereof  made,  and  to  whom  the 
**  reverfion  thereof  fhould  appertain,  according  to 
**  their  eftates  and  interefb,  fo  much  yearly  farm  or 
rent,  or  more,  as  hath  been  moft  accuftomably 
yielden  or  paid  for  the  manors,  bfc.  fo  to  be  letten, 
*«  within  twenty  years  next  before  fuch  leafe  thereof 
«  made-" 


cc 
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§  39.  It  feems  not  to  be  yet  fully  fettled  whether  a 
tenant  in  tail,  or  a  bifhop,  may  make  a  leafe  of  part 
of  lands  which  have  been  ufually  let  for  a  certain 
rent,  referving  a  rent  fro  rata.    For  it  is  faid  that  if 
biihops^  ^c^  have  the  power  of  dividing  their  farms, 
and  leafing  them  out  in  fmaller  parcels,  the  whole 
eflate  is  no  longer  anfwerable  for  the  whole  rent. 
The  fecurity  is  leflened  by  fuch  a  divifion,  and  there 
may  poi&bly  be  an  entire  deficiency  of  remedy  for 
portions  of  the  rent.     But  the  better  opinion  appears 
to  be  that  fuch  leafes  are  good,  becaufe  the  ancient 
rent  is  in  fad  referved,  and  otherwife  perhaps  they 
could  not  leafe  at  all,  if  they  had  not  a  power  of 
dividing  the  great  farms*. 

§  40.  8th,  The  laft  rule  to  be  obferved  in  refpeft  to 
leafes  imder  this  ftatute,  is,  that  they  mufl  not  be 
made  without  impeachment  of  wafte :  for  if,  as  the 
preamble  fpeaks,  long  and  unre^tfonable  leafes  are  the 
chief  caufe  of  dilapidations,  and  of  the  decay  of 
hofpitality ;  much  more  would  they  be  fo,  if  they 
were  made  difpunifhable  for  wade. 

%  41.  Tenants  for  life  cannot  make  leafes  to  con-   Tenants  for 
tmue  longer  than  for  their  own  lives ;  and  Lord  Coke  ^  j^^^^    .  3 
fiiys,  that  where  A.  Icflee  for  the  life  of  B.  makes  a 
leafe  for  years  by  deed  indented,  and  after  purchafes 
the  reverfion  in  fee ;  jS.  dieth^  A.  fhall  avoid  his  own 


*  There  k  a  private  aft  of  parliament^  35  Geo.  3.  c.  J09.  to 
fnaUe  the  bifhop  of  Elj^  and  his  fucccfTorSy  to  grant  by  fcvcral 
kafet  ao  cftatc  ia  the  iflc  of  Bljt  thcA  held  under  one  kafe. 

leafe. 


iz8 
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leafe,  for  he  may  confefs  and  avoid  the  leafe,  which 
took  effed  in  point  of  incereft,  and  determined  by  the 
death  of  B.  But  if  A.  had  nothing  in  the  land,  and 
made  a  leafe  for  years  by  deed  indented,  and  after 
purchafe  the  land,  the  lefTor  is  as  well  concluded  as  the 
leflee  to  fay  that  the  leflCbr  had  nothing  in  the  land, 
and  here  it  worketh  only  upon  the  concluAon,  and 
the  leflbr  cannot  confefs  and  avoid,  as  he  might  in  the 
other  ca&. 


I  Tnft.  45  #•  ^ 

Trcjport'i 

Cafe, 

C  Rep.  143. 


5  43*  Where  the  perfon  in  remainder  or  reverfion 
joins  with  the  tenant  for  life  in  making  a  leafe,  it  is 
good,  and  is  coniidered  during  the  life  of  the  tenant 
for  life  as  his  leafe,  and  the  confirmation  of  the  re* 
mainder  man  or  reverfioner.  And  after  the  death  of 
the  tenant  for  life,  it  is  confidered  as  the  leafe  of  the 
remainder  man  or  reveriioner,  and  the  confirmation 
of  the  tenant  for  life. 


Ln^rd  ▼• 
Barber, 
1  Term  R. 
^6. 


§  43.  It  was  refolved  in  a  modern  cafe  that  a  leafe 
executed  by  a  tenant  for  life,  in  which  the  reverfioner 
who  was  then  under  age  was  named  as  a  party,  but 
did  not  execute  it,  was  void  on  the  death  of  the 
tenant  for  life ;  and  that  an  execution  of  the  leafe  by 
the  reverfioner,  two  years  after  the  death  of  the  tenant 
for  life,  did  not  make  it  good* 


Tenants  In  §  44*  Where  tenant  in  dower  or  by  the  curtefy 

Sccilrtcf  ^^  makes  a  leafe  for  years,  and  dies,  it  is  abfolutely  de- 
termined ;  for  though  their  eftate  is  quodammodo  a 
continuance  of  the  eflate  of  hufband  or  wife,  yet  it 

is  a  continuance  of  it  only  for  life }  and  they  have  no 

power 
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power  to  contrad  for,  or  irUermedJie  with  the  inhe- 
ritance, and  confequently  their  leafcs  or  charges  fall 
off  with  the  eftate  out  of  which  they  were  derived. 

%  45*  As  leflees  for  years  may  affign  or  grant  over  Tenants  for 
their  whote  intereft,  fo  they  may  grant  it  for  any 
fewer  number  of  years  than  thofe  for  which  they  hold 
it  \  and  fuch  derivative  lefTees  are  compellable  to  pay 
rent,  and  perform  covenants  according  to  the  terms 
agreed  upoa  in  fuch  derivative  leafes, 

5  46.  By  the  ftatute  4  Geo.  2*  c  28.  f.  6.  reciting 
that  leafes  for  lives  or  years  could  not  be  renewed 
without  a  furrender  of  all  the  under-leafes  derived  out 
of  the  fame  j  it  was  ena£ked>  that  all  future  renewals 
of  leafes  for  lives  or  years  fhould  be  deemed  good 
and  valid,  without  the  furrender  of  any  derivative 
leafes. 

§  47.  A  guardian  in  focage  may  make  leafes  for   Guardians  m 
years  in  his  own  name,  and  the  leflee  may  maintain   ^^o'^f  \  k 
eje&ment  thereupon,    for  fuch  a  guardian  is  quqfi  ^u 
dominus  pro  tempore.    And  a  teflamentary  guardian  or 
one  appointed  purfuant  to  the  (tatute  1 2  Geo.  2.  c.  24. 
is  the  fame  in  office  and  intereft  with  a  guardian  in 
focage#.  . 

■ 

§  48.  Executors  or  adminiftrators,   as  they  may   Execiitnn  ^ 
may  difpofe  abfolutely  of  terms  for  years  vetted  in   fi"ators/*"** 
them  in  right  of  their  teftators  or  intellates,  fo  may 
they  leafe  the  £une  for  any  fewer  number  of  years. 

Vol.  XV.  K  and 
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and  the  rent  refenred*  on  (iich  leafes  will  be  aflets  irt 
their  hands^  and  go  in  a  courfe  of  adminlflration. 

y^®  *T  r         5  49«  -^^  perfons  incapable  of  binding  themfelvef 
making  by  contra£l;s,  fuch  as  idiots,  lunaticks,  Isfc.  are  of 

Leaics.  courfe  incapable  4)f  m^ng  leafes. 

Infaoti.  §  ^o.  An  infant  cannot  make  a  leafe  of  his  lands, 

nnlefs  fuch  leafe  be  evidently  beneficial  to  him.  And 
where  no  rent  is  referred,  it  has  been  held  by  fome  to^ 
be  ipfo  faSlo  •void ;  while  others  only  look  on  it  as 

Bac.  Ab.Tit.   voidable.     It  appears  however  to  be  fettled,  that  if  an 

^     '    '       infant  makes  a  leafe  for  years,  he  cannot  plead  nofi  ejl 

faSlum^  but   muft  avoid  it  by  pleading  the  fpecial 

matter  of  his  infancy ;    which  feems  to  favour  thtf 

opinion  of  thofe  who  hold  that  the  leafe  is  not  abfo- 

lutely  void. 

§51.  If  an  infant  makes  a  leafe  refcrving  rent,  it  it 
prima  facie  good,  becaufe  it  is  prefumcd  to  be  for  his 
benefit.  But  fuch  leafe  is  voidable  by  the  infant,  when 
he  comes  of  age,  or  by  his  heir,  if  he  dies  under 
age. 

« 

§  52.  If  a  cafe  of  this  kind  were  now  to  arife,  the 

principle  upon  which  its  validity  would  depend,  would 

be  whether  it  was  beneficial  or  not  to  the  infant  r  as 

3  Burr.  R.       Lord  Mansfield  has   obferAied,  that  very   prejudicial 

leafes  may  be  made  though  a  nominal  rent  be  re-  . 
ferved ;  and  there  may  be  moft  beneficial  confidera- 
tions  for  a  leafe,  though  no  rent  be  referved  \  and  that  . 

an 


1806. 


title  XXXII.     Deed.     Ch.  vii.  §  S'^SS-  '3^ 

iA  infant  may   make  a  leafe  without  rent,  for  the 
purpofe  of  trying  his  title. 

§  53.  Married  women  being  difabled  by  the  com-    Mamtd  ' 
mon    law,    from    making   any   difpofition  of   their 
poffeflions,    cannot   make   leafes,    and  therefore   the 
ftatute  ^2  Hen  S.  enables  hufbands  feifed  in  right  of  Antcf.     : 
their  wives  to   leafe  their  lands,  but  if  the  circum- 
fiances  required  by  that  ftatute  are  not  obferved,  fuch 
leafes  are  not  binding  on  "wives  furviving  their  huf- 
bands.     And  if  the  wives  die  in  the  lifetime  of  their   2  Saund.  i8o. 
hufbands,  their  heirs  may  avoid  them. 

S  54.  There  are  many  cafes  in  which  leafes  made    of  void  aad 
by  perfons  having  only  a  particular  eftate  in  the  lands   Y^*°**^*<^ 
leafed  become  abfolutely  void,  by   the  death  of  the 
ledbr,  and  others  where  they  are  only  voidable,  by 
the  perfons  in  remainder  or  reverfion. 

This  diftinftion  is  frequently  material,  for  where  i  Inll.  211^, 
a  leafe  becomes  abfolutely  void  by  the  death  cf  the 
leflbr,  no  acceptance  of  rent,  or  any  other  adl  by  the 
perfon  in  remainder  or  reveriion  will  make  it  good  : 
whereas  if  a  leafe  be  voidable  only,  acceptance  of  rent 
will  operate  as  a  confirmation  of  it. 

§  55.  All  leafes  made  by  tenants  in  tail,  which  are  i  Inft.  45  L 
not  warranted  by  the  ftatute  32  Hcfu  8.  are  voidable 
by  the  iffue  in  tail.  But  if  fuch  iffue  accept  of  rent 
or  fealty  from  the  leflec,  after  the  death  of  their 
anceftor,  or  bring  an  aftion  for  recovery  of  the  rent, 
or  for  wafte^  thefe  a£ts  will  operate  as  a  confirmation 

K2  of 
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of  the  leafc,  and  the  iffue  can  never  afterwards  avoid 
it  during  their  life. 

Idem.  §  s^*    With  refped  to    leafes    made  by   tenants 

in  tail,  in  purfuance  of  the  ftatute  32  Hen.  8*  al- 
though they  are  binding  on  the  iffue  in  tail,  yet  upon 
the  death  of  the  Icffor  without  iffue  they  are  abfo- 
lutely  determined ;  and  therefore  void  as  againft  the 
p^rfons  in  remainder  and  reverfion  j  fo  that  no  ac- 
ceptance of  rent  by  them,  will  operate  as  a  confirma- 
tion of  fuch  leafes. 

§  57*  Leafes  made  by  hufband  and  wife,  of  the 

wife's  eftate,  though  not  conformable  to  the  ftatute 

32  Hen.  8,  are  only  voidable  as  to  the  wife,   and 

wdler,  therefore    acceptance    of   rent    after  her  hufband's 

^3^        *       death,  will  operate  as  a  confirmation  of  fuch  leafest 

Tit.  Lcafc  §  58.  It  is  faid  in  BacorCs  Abridgement  to  be  clearly 

^    '  agreed,  that  if  ahufband  feifed  of  lands  in  right  of 

his  wife,  make  a  leafe  thereof,  it  is  only  voidable  by 

the  wife  after  her  hufband's  death,  and  not  void* 

2  Faand.  R.     gut  fome  doubts  are  raifed  refpefting  this   dodrine 

180.    «.    9.  ■  A  O 

by  Mr.  Serjeant  Williams  in  his  notes  on  Saunders^. 

§  59*  All  leafes  made  by  tenants  for  life,  becomei 
abfolutely  void  by  their  death ;  fo  that  no  acceptance 
of  rent,  or  other  aft,  by  the  perfons  entitled  to  the 


*  With  rtfpe^^  to  tlie  cafes  in  which  leafes  by  ecclefirftical 
perfons  are  void,  or  only  Yoidable,  vide  Bmc.  Ah.  Tit.  Leafe 
(H.) 

remalndef 
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remainder  or  reverfion,  will  operate  as  a  confirmation 
of  them. 

S  60.  Tenant  for  life  made  a  Icafe  for  a  i  years,  and  J<nk*i«  t. 
died  before  the  expiration  of  the  term.  The  remain-  Cowp.  482. 
der-man  fuffered  the  tenant  to  remain  in  poffeilion  four 
or  five  years,  received  rent  regularly  during  that  time, 
and  then  gave  him  notice  to  quit,  and  brought  his 
ejeftment.  The  queftion  was,  whether  this  accept- 
ance of  rent  by  the  remainder-man  amounted  to  a  con- 
firmation of  the  leafe^  or  whether,  the  leafe  being  void, 
it  was  incapable  of  confirmation. 

Lord  Manifield. — This  is  a  void  leafe,  and  not  void- 
able only  J  but  if  it  were  merely  voidable,  the  accept- 
ance  of  rent  alone,  unaccompanied  with  any  other  cir- 
cumftances,  is  not  a  fufEcient  confirmation.  It  cannot 
be  a  confirmation,  unlefs  done  with  a  knowledge  of 
the  title  at  the  time,  or  unlefs  the  remainder-man  lies 
by  and  fuffers  the  tenant  to  lay  out  his  money  in  im- 
provements, in  confidence  of  continuing  tenant.  But 
here,  it  is  a  void  leafe ;  and,  in  general,  a  void  leafe 
is  incapable  of  confirmation. 

$  61.  In  a  fubfequent  cafe.  Lord  Mansfield  faid, 
that  a  leafe  which  was  void  againft  a  remainder-man, 
could  not  be  fet  up  by  his  acceptance  of  rent,  and  fuf- 
fering  the  tenant  to  make  improvements,  after  his  in- 
tcreft  vefted  in  pofleffion. 

§  52.  Sir  Michdiel  Newton  being  tenant  for  life,  re-   Doc  v.  But- 
mainder  to  truftees  to  fupport  contingent  remainders,  ^^^^»  ^^"fr 

K  3  remainder 
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remainder  to  his  firft  and  other  fons  in  tail,  remainder 
'  to  the  leffor  of  the  plaintiff  for  life ;  Sir  Michael  New^ 
ton  demifed  the  premifes  for  99  years,  if  two  perfons 
Ihould  fo  long  live.  Sir  M.  N.  died  without  iffue,  and 
the  remainder-man  received  rent  for  feveral  years  from 
the  leflee,  and  alfo  heriots ;  and  the  leflee  laid  out 
confiderable  fums  of  money,  after  the  death  of  the 
leffor,  in  improving  the  lands. 

Lord  Mansfield  faid,  there  did  not  appear  to  have 
been  any  intention,  either  to  confirm  the  old  leafe,  or 
to  grant  a  new  one,  both  the  leffor  of  tl^e  plaintiff  and 
the  defendant  had  proceeded  under  a  miflake,  an4 
bad  fuppofed  the  original  leafe  to  be  good. 

Goodright  t. 

Humphrys,  Judgment  that  the  leafe  was  not  confirmed, 

cited,  Doug. 
52  n, 

S  63.  The  Court  of  Chancery  has,  however,  held, 
that  where  a  remainderrman  accepted  rent,  and  fufferad 
the  tenant  to  make  imprqvements,  knowing  the  defefi; 
in  the  leafe,  he  ihould  execute  a  new  leafe  to  the 

tenant. 

Stiles  V.  Cow,        §  64.  A  tenant  for  life  made  a  leafe  of  a  houfe 
per,  3Atk.      (under  a  power)  for  61   years.     The  leffee  affigned 

over  the  premifes  to  one  Stiles^  who  rebuilt  the  houfe. 
Upon  the  death  of  the  tenant  for  life,  the  remainder- 
man  accepted  rent  during  fix  years  from  the  tenant, 
and,  during  .that  time,  the  tenant  built  new  offices.     , 

The  remainder-man  afterwards  brought  an  ejedmcnt 
againft  the  tenant,  and  recovered  the  jpoffeffioa  at  law, 

the 
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the  Iciafe  not  being  xxude  according  to  the  diredions  la 
the  power. 

The  tenant  filed  a  bill  in  Chancery  for  an  mjundion 
to  flay  the  defendant's  proceedings  at  law,  and  to  be 
quieted  in  the  polTeflion  of  the  houfe« 

9 

|L.ord  Hardwicke. — "  Though  the  acceptance  of 
^^  rent  under  a  leafe  by  iflue  in  tail  will  bind  theQi» 
**  where  they  claim  performam  doni  from  the  lefTor^ 
^'  yet  this  alone  will  not  bind  the  remainder-man  in 
**  tail,  who  claims  the  leafehold  eftate  by  purchafe : 
^^  but  is  a  circumftance,  however,  in  fevour  of  the 
^  leffee.  And  when  the  remainder-man  lies  by,  and 
««  fuSers  the  leflee  or  afSgnee  to  rebuild,  and  does 
*f  not,  by  his  anfwer,  deny  that  he  had  notice  of  it^ 
<^  all  tfaefe  circumflances  together,  will  hind  him  fron» 
t«  f;ontraverting  the  leafe  afterwards/' 

}t  wa^  decreed,  diat  the  d^endant  fhould  execute 
^  new  leafe  to  the  plaintiff. 

%  ^5,  Where  there  is  a  provifo  inferted  in  ^  leafe,    ,  i^^c  21c  a. 
^t  upon  nonpayment  of  the  rent  referved,  on  a  cer-   3  ^7*  ^5  ^« 
tain  day,  the  leafe  fhall  become  abfolutely  void ;  and 
ihe  rent  is  not  paid  on  the  day  appointed  for  that  pur- 
pofe  in  the  leafe,  no  acceptance  of  rent  after  will 
operate  a^  a  confirmation  of  the  leafe« 

%  66*  Kling  PkiBp  and  Queen  Mary  demifed  the   pjoch  v. 
feat  of  the  priory    gf  H^venjifti,   com.    Bucks^   to  ^J^cJ™*"^* 
T»  Tirochu^rtmk  for  70  years,  rendering  rentj  with   FI12. 221. 

\r  Poph.  R,2C. 

K4..  a  pro.      '^       ^ 


t3K  Title  XXXIL'  Deed.    Cb.  vii.  §  6tf,  67. 

a  provifo,  that  upon  nonpayment  within  40  days  after 
the  day  of  payment,  the  leafe  fhould  ceafe  and  be 
void.  The  rent  was  not  paid  within  40  days  after 
%licb.  9  EUz. ;  but,  afterwards,  the  queen's  receiver 
Accepted  it,  and  made  an  acquittance,  as  if  it  had  been 
paid  at  the  day,  and  received  the  rent  regularly  after- 
wards until  30  EUz.^  when  the  queen  granted  the 
land  to  Sir  Thomas  Heneage.  The  nonpayment  of  the 
rent  in  9  Eliz.  within  the  40  days  was  found  by  office, 
upon  which  Sir  T.  Heneage  entered.  The  cafe  was 
argued  feveral  times  in  the  Exchequer,  and  all  the 
.  Barons  agreed,  jft.  That  the  leafe  became  void  im- 
mediately  upon  the  nonpayment  of  the  rent,  for  the 
words  were,  that,  upon  nonpayment,  the  leafe  fhould 
ceafe  and  be  void  ;  fo  that  the  land  was  difcharged  of 
the  contraS:,  and  the  patentee  was  no  longer  a  termor, 
tiQX^  aS  Manwood  faid,  a  tenant  at  will  or  at  fufferancel 
2d,  That  the  acceptance  of  rent  afterwards  could  noi 
Poph.  R.  53.    make  a  void  leafe  good,     A  writ  of  error  was  brought 

before  the  Lord  Keeper  of  the  Great  Seal,  and  the 
Lord  Treafurer,  where  the  judgment  was  affirmed  ^ 
and  that  upon  this  reafon,  for  the  provifo  fhall  be  taken 
to  be  a  limitation  fo  determine  the  eftate,  and  not  a 
condition  to  undo  the  cftate,  which  cannot  be  defeated 
in  cafe  of  a  condition,  but  by  entry. 

rlrft.  2ii5.       5  67.  But  where  the  provifo  is,  that  upon  nonpay^i 

ment  of  the  rent>  0?^.  the  leflbr  fhall  re-enter,  ther^f 
if  the  leflbr  accepts  rent,  after  the  breach  of  the  con* 
dition.  he  cannot  afterwards  rake 'tad vantage  of  it,  un-« 
kfs  he  was  ignorant  of  fuch  breach }  in  which  cafe, 

acceptance 
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^ceptance  of  rent  will  not  bar  him  from  entering  and 
avoiding  the  leafe. 

S  68.  yohn  Pennant  made  a  leafe  for  ten  years,  re-  p^nntnt'i 
ferving  rent,  in  "which  was  a  condition,  that  if  the  leffee  ^*^*»  3  *^^* 
aliened  the  lands  without  the  aifent  of  the  leflbr,  it 
ihould  be  lawful  for  the  leflbr  or  his  heirs  to  re-enter. 
The  leflee  aliened  without  licence,  for  which  the  leflbr 
entered.  The  leflee  faid,  that  before  the  re-entry, 
the  leflbr  accepted  rent  which  became  due  after  the 
alienation  j  to  which,  the  leflbr  replied,  that,  before 
the  receipt  of  the  rent,  he  had  no  notice  of  the  alien^ 
ation. 

It  was  adjudged  for  the  plaintiff. 

5  69.  But  where  the  lefTor  has  notice  of  the  breach 
of  a  condition,  and  afterwards  accepts  of  rent,  it  will 
operate  as  a  waiver  of  the  forfeiture,  and  a  confirma* 
tion  of  the  leafe. 

§  70.  In  a  leafe  for  twenty-one  years,  there  was  a  Goodnpflit 
covenant  that  the  leflee  fliould  not  underlet,  aflign,  coSj!  803. 
or  transfer  the  premifes,  without  the  aifent  of  the 
leflbr ;  with  a  power  of  re-entry  in  cafe  the  leflee  did 
not  obferve  the  covenants.  The  leflee  underlet  part 
of  the  premifes,  but  with  the  knowledge  of  the 
leflbr,  who  accepted  rent  accrued  after  fuch  imder- 
letting. 

Lord  Mansfield.— ^^  This  cafe  is  extremely  clear  j 
*  to  conftrue  this  acceptance  of  rent  due  fince  the 

"  condition 
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^  condidoa  broken,  a  waiver  of  the  forfeiture,  is  ta 
^^  conftrue  it  according  to  the  intention  of  the  parties* 
^^  Upon  the  breach  of  the  condition,  the  landlord 
<«  had  a  right  to  enter ;  he  had  full  nodce  of  the 
*^  breach,  and  does  not  take  advantage  of  it,  but 
^  accepts  rent  fubfequently  accrued )  that  fiiews  ^ 
<^  meant  the  leafe  fhould  continue.  Cafes  of  for« 
*^  feiture  are  not  faivoured  in  law  \  and  where  the  for^ 
^  ^^jtajgcfi  is  qace  waived,  the  court  will  not  alfift  i(^ 
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Section  i. 


A 


N  exchange  is  a  mutual  grant  of  equal  interefts,  Of  an  Ex* 
the  one  in  confideration  of  the  other.     This         ^  ' 


r 

mode  of  conveyance  was  formerly  much  in  ufe,  as 
appears  from  t|ie  many  deeds  of  exchange  which  Mr. 
Madox  has  inferted  in  his  Formtdare. 

%  2:  Lord  Coke  fays,  there  are  five  circumftance3 
lieceiiary  to  the  validity  of  an  exchange  j  i  ft,  The 
eilates  given  muft  be  equal  in  quantity  of  intereft, 
though  not  in  value ;  as  fee  fimple,  for  fee  fimplej 
an  eftate  for  life,  for  an  eftate  for  life,  ^c.  ad.  The 
word  exchange,  excambium,  muft  be  ufed,  as  it  cannot 
be  fupplied  by  any  other  word,  or  by  any  circumlo* 
^ution.  3d,  There  ^muft  be  an  execution  of  the  ex« 
change  by  entry  or  ^laim,   ix^  the  lifetime  of  the 

« 

parties. 
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parties,  for  by  the  exchange  they  have  no  freehold  in 

deed  or  in  law  in  them  until  it  is  executed  by  entry ; 

1 1  oft.  50  3.     and  therefore  if  one  of  them  dies  before  entry,  the 

exchange  is  void  :  for  the  heir  cannot  enter  and  take 
it  as  a  purchafer,  becaufe  he  is  named  only  to  take  by 
way  of  limitation  of  eftate  in  courfe  of  *  defcent, 
4th,  If  the  things  exchanged  lay  in  grant,  itjnuft  have 
been  by  deed.  And  now  by  the  ftatute  29  Cha.  2.  c.  3. 
i  writing  is  neceflary,  if  the  exchange  is  of  freeholds, 
01  of  terms  for  years,  being  more  than  three  year«. 
5th,  If  the  lands  exchanged  lay  in  feveral  counties  there 
mufl  have  been  a  deed  indented. 

Lit.  f.  62.  §  2.  An  exchange  is  one  of  thofc  conveyances  to 

the  completion  of  which  livery  of  feifin  is  not  necef- 
fary ;  /or  the  entry  of  each  upon  the  land  acquired 
by  the  exchange  is  fufEcient  evidence  of  the  alteration 
of  poffeffion. 

Implies  a  §  4.   It  ^as  refolved  in  i  Jac.   ift.  That  in  every 

Warranty.  .         .      .     .  -    ,. 

Buftaid's         Exchange  the  word  excambium  implies  m  itfelf  tacite  a 
4.  Rep  121      condition,  and  alfo  a  warranty,  the  one  to  give  re* 

entry,  and  the  other  voucher  and  recompence,  and 
all  in  refpeft  of  the  reciprocal  confideration,  the  one 
land  being  given  in  exchange  for  the  other.  But  it  is 
a  fpecial  warranty ;  for  upon  the  voucher  by  force  of 
it,  he  (hall  not  recover  other  land  in  value,  but  that 
only  which  was  by  him  given  in  exchange.     For  inaf- 


amammam^am 


*  If  an  cxcliangc  be  made  by  leafc  artd  rcleafe,  this  inconve- 
nience IS  prevented  as  the  ftatute  of  ufe^  executes  thci  pofleffioft 
without  entry,  and  all  incidcpts  annexed  to  an  exchange  at  commoa 
liw  w31  be  prefcrvcd. 

much 
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much  as  the  mutual  confideration  is  the  caufe  of  the 
^)irarranty,  it  (hall  therefore  extend  only  to  land  reci- 
procally given,  and  not  to  other  land ;  and  this  war- 
ranty runs  only  in  privity,  for  none  fhall  vouch  hj 
force  of  it,  but  the  parties  to  the  exchange,  or  their 
heirs,  and  no  aflignee. 

ad.  That  if  A.  gives  in  exchange  three  acres  to  B. 
for  other  three  acres,  and  afterwards  one  acre  is  evicted 
from  B.y  in  that  cafe,  the  whole  exchange  is  defeated, 
and  B.  may  enter  into  all  his  land :  for,  although  the 
exchange  had  been  good  if  A.  had  given  but  two  acres, 
or  but  one  acre,  or  lefs,  yet,  forafmuch  as  all  the  three 
acres  were  given  in  exchange  for  the  others,  and  the 
condition  which  was  implied  in  the  exchange  was 
entire,  upon  the  evifUon  of  one  acre,  the  condition, 
in  law,  was  broken,  and  therefore  entry  given  into 
the  whole. 

3d,  Hiat  as,  when  the  whole  eflate  in  part  was 
evided  the  exchange  was  defeated ;  fo,  when  an  eftate 
of  freehold  for  life,  which  was  but  parcel  of  the  eftate, 
was  evicted,  the  exchange  was  defeated. 

S  5.  Littleton  fpeaks  of  an  exchange  as  of  a  tranfac-  Can  only  be 
tion  between  two ;  and  Mr.  Hargrave  obferves,  that,    parties, 
in  a  late  cafe,  it  was  held,  that  an  exchange,  in  the   '  ^"*'  ^^  ** 
ftria  legal  fenfe  of  the  word,  could  not  be  between  3  Wilf.  R. 
three,  the  principle  of  it  not  bemg  applicable  to  more  ^  ^* 
than  two  diftinft  contradting  parties,  for  want  of  the 
mutuality  and  reciprocity  on  which  its  operation  fo 
entirely  depends.    For,  firft,  the  confideration  of  an 

exchange. 
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exchange,  and  the  implied  warranty  incident  to  it,  h 
the  receiving  fomething  with  warranty  from  the  fame 
perfon,  to  whom  fomething  with  warranty  is  given ; 
but  if  there  could  be  three  diftinft  parties,  each  would 
give  to  one,  and  receive  from  another.  Secondly,  the 
implied  condition  of  re-entry  is,  that  the  re-entry  may 
be  made  on  him  whofe  title  fails ;  bi»t  if  there  could 
be  three  parties  to  an  exchange,  then  each  perfon 
would  be  liable  to  re-entry  for  the  fault  of  another's 
title,  as  well  as  of  his  own. 

1  Inft.  51  a.         S  6^  ^^^  although  there  cannot  be  more  than  two 
"•  '•  diftinft  parties  to  an  exchange,  yet  there  may  be  more 

than  two  perfons.  Thus,  Lord  Coke  fays,  that  an  ex- 
change between  two  joint-tenants  and  two  tenants  in 
common  is  good ;  for,  although  four  perfons  are 
named,  yet  they  conftitute  only  two  diftindl  parties : 
in  point  of  intereft,  the  two  joint-tenants  are  the  con- 
veying parties  on  the  one  fide,  and  the  two  tenants  in 
common  on  the  other ;  and,  confcquently,  there  is  the  v 
fame  reciprocity,  as  if  the  tranfadion  was  between  two 
perfofis  only.  The  fame  obfervation  applies  to  any 
number  of  performs,  if  fo  conjoined  in  the  mutuality 
of  giving  and  receiving  in  exchange,  as  to  make  only 
two  diftinft  relative  parties. 

Who  may  S  7*   -^.11    perfons    capable   of    conveymg  .  away 

exchange.       ^^jj.  lands,    may,    of  courfe,    exchange   them    for 

others ;    ahd  if  an  infant  exchanges  lands>  and  en- 

« 

I  Inft.  51*,  ters  on  thofe  acquired  by  the  exchange,  and  con- 
tinues to  hold  them  after  he  attams  his  full  age,  the 
exchange  is  become  perfed,  for  it  was  not  originally 

void. 
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void,  becanfe  the  entry  was  equivalent  to  livery,  jtnd 
alfo  in  re^ed  of  the  recompence,  but  only  voidable. 

§  8.  A  parddon  is  a  deed  by  which  two  or  more  Of  a  Par- 
joint-tenants,  coparceners,  or  tenants  in  common,  di-  ^^•**' 
vide  the  lands  fo  held  among  them  into  feparate  and 
feveral  parts,  each  taking  a  diiUnd  part  in  feveralty. 
Here,  as  in  fome  inftances,  there  is  a  unity  of  interefl, 
atid,  in  all,  a  unity  of  pofleflion,  it  is  neceflary  that 
they  Aould  all  mutually  convey  and  aiTure  to  each 
other,  the  feveral  eflates  which  they  are  to  take  in 
feveralty  under  the  partidon. 

§  9.  By  the  common  law,  coparceners  being  com-- 
pellabte  to  make  partition,  might  have  made  it  by  parol 
only,  but  joint-tenants,  and  tenants  in  common,  muft 
have  done  it  by  deed ;  and,  in  both  cafes,  the  con- 
veyances muft  have  been  perfefted  by  livery  of  fdfin. 
But  the  ftatute  of  frauds  has  now  aboliflied  this  diflinc- 
tiotif,  and  made  a  deed  equally  neceflary  in  all  cafes. 

§  10.  Eirery  partition  implies,  and  has  annexed  to   VidcTit.  10. 
It,  a  warranty  in  law;  and,  in  all  modem  deeds  of  ^^^ 
partition,  there  are  mutual  covenants  for  the  title* 

§11.  By  the  comifton  law,  where  a  man  had  the  ofaRdcafe, 
adual  pofleflion  and  right  of  property  in  lands,  Gilb.Tcr.js. 
he  could  only  convey  them  by  feoffment,  with 
livery  of  feifin ;  but^  as  it  frequently  happened,  that 
the  aftual  pofleflion  Was  in  one  perfon,  and  the 
right  of  pofleflion  or  right  of  property  in  another, 
in  ctfe  the  perfon  who  had  the  right  of  pofleflion 
or  right  of  property   was  willing  to  convey  thofe 

rights 
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lights  to  the  perfon  who  had  the  a£lual  pofleflion^  it , 
was  done  by  a  difcharge  of  his  right  to  the  perfon  ia 
poffeiGon ;  which  fpecies  of  conveyance  acquired  the 
name  of  a  releafe.  A  feofilnent  would,  in  fuch  a  cafe, 
hare  been  ufelefs,  becaufe  it  could  not  transfer  the 
pofleffion,  as  the  perfon  was  in  poiTeilion  already^ 

Gflb.Tcn.5r5.       §  12.  A  releafe  is,  therefore,  a  conveyance  of  a 

right,  to  a  perfon  in  poifeffion.  Thus,  where  a  mail 
was  difleifed,  the  diflfeifor  acquired  the  ,pofreffiongi  and 

Tit.  29.  c.  I.  the  right  of  poffeflion  and  property  remained  in  the 

diifeifee.  Now,  if  the  diiTeifee  agreed  to  transfer  his 
rights  to  the  diffeifor,  the  proper  mode  of  carrying 
fuch  an  agreement  into  execution  was,  by  a  releafe ; 
for  the  difleifor  being  already  in  pofleOion,  it  would 
have  been  ufelels  to  have  made  him  a  feoffment* 

Operative  S  '3*  The  operative  words  of  a  releafe  are,  remifijfe 

ilDft.264^.  relaxajfeet  quietum  clamaffe :  remife,  releafe,  and  for 

ever  quit  claim.  Befides  which,  there  are  other 
words,  fuch  as  reniintiare^  acquiefare.  And,  where 
a  leiTor  granted  to  a  leflfee  for  life,  that  he  ihould  be 
difcharged  of  the  rent,  this  was  held  to  amount  to  a 
releafe. 

Lit.  f.  50S.  §  1 4,  Littleton  fays,  that  a  releafe  of  all  demands  is 

'  .  °  '  ^^*  •    the  beft  and  ftrongeft  releafe :  and  Lord  Coke  obferves, 

that  the  word  demand  is  the  ftrongeft  word  in  the  law, 
except  the  word  claim  j  and  that  a  releafe  of  all  ^de*« 
mands  difcharges  all  forts  of  aftions,  rights,  and  titleSj, 
conditions,  before  and  after  breach,  executions,  ap- 
peals, rents  of  all  kinds,  covenants,  contra&s,  recog^ 

Hizances,  ftatutes,  ^c^ 

§  15.  Releafes 
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5  15.  Rclcafcs  of  kmd^  in  refpeft  to  their  opera^^  DJfftrrent 
tion,  are  divided  into  four  forts,  ift,  Releafes  that  R^j^^fjf 
enure  by  way  of  mitter  UEJiate.  id,  Releafes  that  >  I»»rt- 193  *• 
enure  by  way  of  mitter  Le  Droih  3d,  Releafes  that 
enure  by  enlargement.  And,  4th,  Releafes  that  enure 
by  extingui{hment« 


2^1  L 


5  16.  When  two  or  more  perfons  become  feifed  of  Mitter 
the  fame  eftate  by  a  joint  title,  either  by  contraA  or       -"^^^^ 
defcent,  as  joint^tenants,  or  coparceners,  and  one  of 
them  releafes  his  right  to  the  other,  fuch  releafe  is  faid   Lit.  f.  504. 
to  enure  by  way  of  mttier  U  EJiate.    For  where  two   oilb.i 


eii.72. 


feveral  perfons  come  in  by  the  fame  feudal  contraft, 
one  of  them  may  difcharge  to  the  other  the  benefit  of 
fuch  contradt,  by  a  releafe ;  becaufe  no  notoriety  is 
needful,  for  there  was  a  fufficient  notoriety  in  the  prior 
feudal  contraft.  Thus,  two  coparceners  come  inter  x;t.  15. 
one  entire  feud,  defcending  from  their  anceftcr,  and, 
therefore,  they  may  releafe  privately  to  each  other, 
becaufe  they  take  by  the  foimcr  defcent,  which  cfta- 
blifhed  them  in  poffeflion,  without  any  notoriety.  But 
fmce  coparceners  do  alfo  tranfmit  diftinft  eftates  to 
their  children,  they  may  alfo  pafs  their  eftates  by  dif- 
tind  feoffments. 

$  174  As  to  joint- tenants,  they  can  only  pafs  their   idem, 
eftates  to  one  another  by  releafe,  for  they  all  come  in 
by  the  firft  feudal  contraft;  and,  therefore,  a*fecond   Tit.i8.th.2. 
feoflFment  cannot  give  any  farther  title  or  notoriety,   ^•*®* 
becaufe  every  perfon  is  fuppofed  to  be  in  by  his  elder 
title,  which,  in  the  cafe  of  joint-tenants,  is  the  ori- 

VoL.  IV.  L  ginal 
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ginal  feoStnent,  fo  (hat  a  fecond  feoffment  would  be 
ufelefs. 

I  Inll.  273  *.         §  1 8.  In  confequence  of  this  privity,  which  muft  ne- 

ceflarily  cxift  in  releafes  that  enure  by  way  of  mitter 
UEJiate^  a  fee  will  pafs  by  fuch  a  releafe  without  any 
words  of  limitation ;  for  the  parties  are  not  in  by  the 
releafe,  but  by  the  original  feudal  contrad,  which 
pafled  an  inheritance,  and  the  releafe  only  difcharges 
the  pretenfions  of  one  of  them ;  fo  that,  where  one 
joint-tenant  or  coparcener  releafes  to  the  other^  the 
releafee  is  in  by  the  original  conveyance,  and  fuch  re- 
leafe is  not  confidered  as  an  alienation,  nor  does  it 
'  make  a  degree. 

Tit.  20.  .   §  19.  One  tenant  in  common  cannot  releafe  to  his 

companion,  becaufe  they  have  diftind  freeholds,  but 
they  muft  pafs  their  eftates  by  feoffment  and  livery  of 
feifm ;  for,  as  they  were  created  by  different  a£ts,  and 
different  liveries,  they  muft  alfo  pafs  to  each  other  by 
diftmft  liveries. 

« 

Mater  Le  §  20.  Releafes  are  faid  to  enure  by  way  of  mitter 

Lit.  f!  466.       ^^  Droit  J  where  a  perfon  who  has  been  diffeifed  re- 
Gilb.Tcn.55.   i^^  jQ  ^^  difleifor,  or  to  the  heir  or  feoffbe  of  the 

difleifor,  who,  being  in  pofleffion,  is  therefore  capable 
of  taking  a  releafe  of  the  right.  And  as,  in  cafes  of 
this  kind,  nothing  but  the  bare  right  pafles,  the  releafe 
is  faid  to  enure  by  way  of  mitter  le  Droit. 

Lit.  f.  467.  S  ai.  No  words  of  limitation  are  neceflary  in  a  re- 

leafe that  enures  by  way  of  mitter  le  droit  /  for  if  a 

releafe 
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itleafe  of  right  be  made  to  a  perfon  feifed  In  fee,  for 
a  day,  or  an  hour,  it  will  be  as  ftrong  as  if  it  were 
made  to  the  releafee  and  hit  heirs  for  even 

§  22.  Releafes  enure  by  way  of  enlargement  of  ByEnljije- 
eftate,  when  the  poiTeflion  and  inheritance  are  feparated  Lit.  f.  465. 
for  a  particular  time  j  and  he  who  has  the  reverfion  *        *^* 
and  inheritance,  releafes  all  his  right  and  intereft  in  the 
lands  to  the  perfon  who  has  the  particular  eftate :  fuch 
releafes  are  faid  to  enure  by  way  of  enlargement,  and 
to  amount  to  a  grant  and  attornment,  becaufe  they 
transfer  the  legal  eftate  as  effedually  to  the  releafee,  as 
a  feoffment  with  livery. 

§  23.  To  render  this  conveyance  effedual,  it  is  ne« 
ceflary  that  there  fhould  be  a  privity  of  eftate  between 
the  releafor  and  releafee ;  and  alio,  that  the  releafee 
(hould  have  fuch  an  eftate  as  is  capable  of  being 

enlarged. 

« 

$  24.  l^th  refpe£):  to  privity  of  eftate,  if  a  perfon   1  ln(l.  273  m 
makes  a  leafe  for  years,  the  leffee  is,  of  courfe,  capa* 
ble  of  taking  a  releafe  from  the  leffor,  becaufe  there 
is  a  privity  between  them. 

S  25.  If  ^.  makes  a  leafe  to  B.  for  life,  and  the  idcn. 
Jeflee  makes  a  leafe  for  years,  and,  afterwards,  A.  re- 
leafes  to  the  leffee  for  years,  it  will  not  enlarge  his  eftate, 
becaufe  there  is  no  privity  between  J.  and  the  leffee 
for  years.  So,  if  a  perfon  makes  a  leafe  for  20  years, 
and  the  le&e  makes  a  leafe  for  10  years,  if  the  firft 

L  2  '  leffor 
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Ifedbr  rdeafee  to  the  (econd  IdTee,  his  rdeafe  will  be- 
vmic  for  want  of  privity; 

« 

Lit.  r.  ^60. 1.       §  26.  A  releafc  to  a  tenant  at  will  operates  fo  as  to 

onlaz^e  his.  eftate,  becaufe  there  is  a  privity  between 
ttim  and  the  leflbr.  But  a  releafe  to  a  tenant  at  idSkc^ 
anoe  is-  void,  for  want  of  privity. 

« 
1  \tA.  270  0.       §'  2j*  Lord  Coke  fays»  that  a  releafe  which  enure» 

""  **  by  way  of  enlargement^  cannot  work  without  a.  pof- 

fdlion.    But.  this  mufl  be  underftood  to  mean,  not 

diat  an  aduai  eftate  in  pofTeflion  is  neceflary,  but  that 

the  releafee  has  an  eftate  adually  vefted  in  him,  at  the 

time  of  the  releafe,  which  is  capable  of  being  enlarged 

by  fuch  releafe. 

Uem.  $  2&  Thus,  Lord  Coke  fays,  if  a  tenant,  for  20  years 

in  pofTeifion  make  a  leafe  to  B.  for  five  years,  and  B^ 
enters,  a  releafe  to  the  firft  leiTee  is  good,  for  he  had 
an  adual  pofTeffion,  and  the  poffeffion  of  his  leffee  is 
his  poiTefSon :  and  fo  it  is,  if  a  man  makes  a  leafe  for 
years,  the  remainder  for  years,  and  the  firft  leffee  doth 
enter,  a  releafe  to  him  in  remainder  for  years  is  good 
to  enlarge  his  eftate. 

I  Inft*  270  &        S  ^9«  Lord  Coke  alfo  fays,  if  a  man  make  a  leafe  for 

life,  remainder  for  life,  and  the  firft  leffee  dies,  a  re^ 
leafe  to  him  in  the  remainder  is  good,  before  he  enters^ 
to  enlarge  his  eftate  j  for  that  he  has  an  eftate  of  free* 
hold  vA  law  in  him,  which  may  be  enlarged  by  releafe^ 
before  entry. 

S  30.  It 


5  3o»  I^  fliould,  however,  be  obferTed^   that  if  a   Lit:  f.  459. 
perfon  makes  a  leafe  for  years,  and  the  leffor  releafes   Txt,%^^^^i! 
all  his  right  to  the  leffee,  before  entry,  fuch  releafe  is   ^'  H- 
void,  and  will  not  enlarge  his  eftate ;  for  the  leilee, 
before  entry,  had  neither  a  pofleflion,  nor  a  veiled 
eflate,  but  only  an  interejfe  termni. 

§  3 1.  A  releafe- to  a  ce/lui  que  uje  by  the  feoffees  to  Lit.  f.  45a, 

«  3>  4* 

*ufes,  was  held  by  L///^/(7;2  to  be  fuffiaent  to  enlarge   iloTt.  ayi  «. 

his  eflate ;  becaufe  the  cejiui  que  ufe  was  tenant  at  wiU 

to  the  feoffees,  and  there  was  a  privity  between  them. 

From  which,  it  may  be  concluded,  thatt  a  rdeafe  U>  a 

cejiui  que  truft  by  the  truftee,  would  now  operate  to 

enlarge  his  eftate. 

S  32.  A  releafe  to  a  tenant  by  ftatute  merchant,    "^''^•*7o*. 
ftatute  flaple,  or  eligit,   will  operate  to  enlarge  the 
eftate. 

§  33.  Lord  Coke  fays,  if  a  feme  covert  be  tenant  for  '  ^^^^'  ^^3  *• 
life,  a  releafe  to  the  hufband  will  be  good ;  for  there 
is  both  privity  and  an  eftate  in  the  huft>and,  where- 
upon the  releafe  may  fufficiently  enure  by  way  of  en- 
largement :  for,  by  the  intermarriage,  the  huiband 
acquired  a  freehold  in  his  wife's  right* 

5  34.  R»eleafes  which  operate  by  way  of  enlarge-  Li'-  f*  4^5  • 
ment,  require  the  fione  technical  words  of  limitation  as 
feoffments  or  grants :  for,  if  a  leffcr  releafes  to  hia 
leffee  for  yeaifs  all  his  right  Jn  die  lands,  this  will  only 
pais  aa  eftate  fox  4i&« 

L  3  %z$.  Lord 
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I  Inft.  173  *•       S  35*  L^^^  ^^^^j  however,  fays,  thai  if  a  man  make^ 

a  leafe  to  A.  for  term  of  the  life  of  B.^  and  afterwards 
releafes  to  A.  all  his  right  in  the  land,  A.  will  take  an 
eftate  for  his  own  life  :  becaufe  an  eftate  for  a  man^s 
own  life  is  higher,  in  judgment  of  law,  than  an  eftatd 
for  the  life  of  another. 

ExiinguKh-  §  36.  In  fome  cafes,  where  the  releafe  cannot  enure 

Lit.  f.  479,      by  way  of  mitter  le  Droits  it  will  operate  by  way  of 
^^'      8        extinguifliment     Thus,  if  4  lord  releafes  his  feignory 

to  the  tenant,  or  if  the  grantee  of  a  rent  or  common, 
releafes  it  to  the  terre-tenant,  thefe  releafes  are  faid  to 
operate  by  way  of  extihguiflimcnt  of  the  fervi(:es,  the 
ren^,  or  the  common ;  becaufe  the  tenant  cannot  have 
fervices  or  rent  to  receive  of  himfelf .;  nor  can  he  take 
common  in  his  ovm  land. 

X  Inft.  270  a*       S  37-  ^^  ^  ™^  makes  a  leafe  for  years  to  begin  pre* 

fcntly,  referving  rent,  iand,  before  the  leffee  enters, 
the  leflbr  releafes  all  his  right  in  the  land,  although  this 

Ante  f.  30.      cannot  enure  to  enlarge  his  eftate,  yet  it  fliall  operate 

to  extinguifli  the  rent* 

S.  470.  §38-  Littleton  fays,  if  a  tenant  for  life  lets  the  land 

over  to  another  for  term  of  the  life  of  the  leflee,  re- 
mainder to  another  in  fee,  and  the  leflbr  releafes  to  the 
perfon  to  whom  the  tenant  made  the  leafe,  the  leflbr 
will  be  thereby  for  ever  barred,  although  no  mention 
is  made  of  his  heirs :  for,  at  the  time  of  the  releafe 
jnade,  the  leljbr  had  no  reverfion,  but  only  a  right  to 
.  have  the  reverfion.  And  Lord  Coke^  in  his  comment 
on  this  paflage,  obfprves,  that  the  releafe  to  the  leflee 

doei 
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does  not  enure  by  way  of  mitter  le  Droits  for  then 
ibould  he  have  the  whole  right,  but  by  way  of  extin* 
guifhment,  in  refpcft  of  him  that  made  the  releafc, 
and  that  it  ihall  enure  to  lum  in  remainder. 

S  39-  With  refpeft  to  the  things  that  may  be  re-   What  may  be 
leafed,  it  is  a  rule  of  law,  that  no  poffibility,  right,   Jim  ^'^'i 
title,  or  thing  in  a^on,  (hall  be  granted  or  affigned  to  C>^c» 
flrangers,  for  that  would  be  the  occafion  of  multiplying 
contentions  and  fuits. 

§  40.  Hence  it  is  faid  by  Littleton^  that  a  fon  can-   r.  446. 
not  releafe  to  his  father's  difleifor,  in  the  lifetime  of 
the  father,  becaufe  be  has  no  right  to  the  land  during 
the  life  of  his  father ;  and,  therefore,  in  fuch  a  cafe,    1  Inft  165  a. 
the  fon  may  enter  on   the  land,   againfl  his  own 
releafe. 

S  41 .  But  although  a  mere  poffibility  cannot  be  re-  10  Rep.  48  «• 
leafed  to  a  flranger,  yet  all  rights,  titles,  and  aftions, 
may  be  releafed  to  the  terre-tenant,  for  fecuring  his 
repofe  and  quiet,  and  for  avoiding  contentions  s^id 
fuits ;  and,  therefore,  a  right  or  title  to  an  eflate  of 
freehold,  be  it  in  prafenti  or  futuroj  may  be  releafed 
in  five  manners,  ifl.  To  the  tenant  of  the  freehold 
infa£t  or  in  law,  without  any  privity,  .ad.  To  the 
perfon  in  remainder.  3d,  To  the  perfon  who  is  feifed 
pf  the  reverfion,  without  any  privity.  4th,  To  the 
perfon  who  has  right  only  in  refped  of  privity  j  as,  if 
the  tenant  be  diffeifed,  the  lord  may  releafe  his  fer- 
yices,  in  refped  of  the  privity  and  right,  without  any 
dlate.     5th,  In  refpeft  of  privity  only,  without  right, 

L  4  as 
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as  if  tenant  in  tail  makes  a  feoffment  m  fee,  liie 
donee,  i^fter  the  feoffment,  has  no  right,  and  jet,  i^ 
refped  of  the  privity  only,  the  donor  may  Tcleafe  tO) 
him  the  rent  an4  ^i  ferviaes,  laving  fealty» 

Of  a  Confir*        c  ^j.  A  confirmation  is  off  a  natnipe  nearly  allied 

nation, 

1  ii  ft.  195  ^*   to  21  releafe.    Lord  Ct^e  defines  it  to  be,  ^  a  ayo^^cf^, 
Gib.  fen  75-    «  imce  of  an  eftare  or  right  in  ejfe^  whereby  a  void- 

^  able  eilate  is  made  fure  and  unavoidable,  or^hcM- 

*'  by  a  particular  eftate  is  cncrcafed.** 

§  43.  The  proper  tecluucal  words  of  a  confirmation 
3ea.  52GU       are,  ratify,  approve,  and  confirm  :  and  Littletm  fay$^ 

^at  c(mfirmare  idem  ejl  qmdfirmumfacere* 

S^a.  531.  S  44*  Th?  words  4/«/i  6/  concejft  have  the  fame^flfeO: 

in  fome  cafes  as  the  word  confirmare*  Thus,  if  a  difc 
fipifee  conveys  to  the  diffeifor  by  the  ij^ord  dedi^  or 
^oncejfiy  it.  will  operate  as  a  confirmation. 

§  45.  The  ^\x^  part  of  the  definition  of  a  confirma- 
tion, may  be  illuftrated  by  the  following  cafe :  ^here 
^  tenant  for  life  makes  a  leafe  for  20  years,  and  dies 
^uring  the  term,  if  the  reverfioner  confirms  the  leafe 
during  the  life  of  th^  tenant  for  years,  it  will  be  nq 
longer  voidable. 

ilnft.  296tf^        S  46.  As  to  the  latter  branch  of  the  definition,^ 

whenever  a  confirmation  operates  by  way  of  increaf- 
ing  the  eflate,  it  is  fimikr  in  all  refpefts  to  that  kind 
of  releafe  which  operates  by  way  of  enlargement,  for 
there  mufl  be  a  privity  of  eftate,  ^d  proper  words  of 
umitation. 

S  47-  IJ^ 
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5  47«  In  d^e  cafe  of  a  diffi^fin,  a  confinnadpn  by  Lit.£5r9»aa 
the  diffdfee  to  the  difietfer,  d£  ^  ^dbte,  vnSi  ^e 
him  a  fee-^iimple,  mthout  the  -virord  hxxt.  And  it 
would  be  the  fame,  if  the  eftate  of  the  diifeifee  had 
l>een  confirmed  for  a  day  or  an  hour  oifly.  fiut  if  a  i  icA.  197^ 
difleifor  makes  a  ieafe  for  1 00  years,  the  dilTeifee  may 
confirm  parcel  of  thefc  Tears  by  apt  words,  widioot 
ironfirmiag  the  whole, 

5  48.  Mr,  Butler  has  obferved  upon  this  paflage,  Id. «.  i. 
that  the  diftinftions  taken  here  by  Lord  Coke  are,  that 
a  confifmation  of  a  tenant  of  freehold  or  inheritance 
cannot  he  fo  worded  as  to  have  a  lefs  operation  than 
that  of  confirming  his  whole  eftate :  confequently,  a 
confirmation  tp  fuch  a  tenant,  either  of  the  lands  or 
of  his  eftate  in  them,  for  any  term  or  period,  is  a  con- 
l&rmation  of  his  whole  fee.  A  difleifor  always  acquires 
by  the  dilTeifin  a  tortious  fee-fimple ;  a  confirmation, 
therefore,  to  him,  however  qualified,  is  a  confirmation 
of  his  whole  fee.  It  is  otherwife  in  the  cafe  of  a  term 
of  years  ;  a  confirmation  may  be  made  of  part  of  the 
term  only.  The  reafon  of  this  diflference  is,  that  an 
eftate  of  freehold,  or  of  inheritance,  is  confidered  as 
integral  and  indivifible.  But  as  years  are  feveral,  the 
term  which  is  composed  of  them,  is  neceflarily  frac- 
tional and  diyifible,  and  may  confequently  be  confirmed 
in  part  only,  by  ufing  proper  expreflions  for  this  pur- 
pofe.  If  a  perfon  confirms  the  ejlate  of  the  tenant  for 
years  for  part  of  the  term,  as  the  word  eftate  fignifies 
all  the  intereft  or  term  of  years  which  the  tenant  has^ 
the  fubfequent  words  are  not  confidered  as  qualifica- 
tions of  the  former  words^  but  as  abfolutcly  repugnant 

tot 
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to  them ;  and  as  both  cannot  (land  together,  the  law 
prefers  the  firft,  which  are  the  principal,  to  the  other, 
which  are  only  fecondary, 

Seft.  5a4*  S  49-  Littleton  fays,  if  a  man  lets  land  to  another  for 

life,  and  after  confirms  his  eftate  which  he  hath  in  the 
fame  land,  to  hold  his  eflate  to  him  and  his  heirs,  this 
confirmation  to  his  heirs  is  void,  for  his  heirs  cannot 
have  his  eftate,  which  was  but  for  term  of  his  life. 
But  if  he  confirms  his  eflate  by  tlxefe  words,  to  have 
the  fame  land  to  him  and ,  his  heirs,  this  confirmation 
will  give  him  an  eftate  in  fee-fimple ;  becaufe  it  ap- 
plies to  the  land,  aad  not  to  the  eftate  in  the  land. 

I  Inft.  395  L       S  5^«  ^^'■^  ^^^^  %s»  ^^  ^  confirmation  doth 

not  itrengthen  a  void  eftate ;  confirmatio  ejh  nulla^  uffi 
donum  pracedens  e/i  invalidum^  et  ubi  donatio  nulla  om^^ 
ninoj  nee  valebit  conjirmatiQ :  for  a  confirmation  may 
jnake  a  voidable  or  defeafible  eftate  good,  but  it  c^ii« 
not  work  upon  an  eftate  that  is  void  in  law* 
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CHAP.  IX. 
0/  a  Surrender^  AJJifftment^  and  Defeazance* 


§l,Ofa  Surrender, 
5.  No  technical  Words  neeef" 
fary. 

4,  Nur  Livery  of  Set/in, 

5.  Mujl  be  in  UTriting. 
a.  What  EJiO^neceJary. 


§  15.  O/an  Ajfignmeni, 
18.  No    Ucomcal   Words    «r* 
ceffary. 

20.  Muji  be  by  Deed. 

2 1 .  Whai  nmy  he  qffigmd. 
24.  Of  a  Drfcaz4UU€. 


A   SURRENDER,  yz/f/2/;72  reddilhy  is  of  a  nature  OfaSurren* 
diredly  oppofite  to  a  releafe  j  for,  as  that  ope-       * 
rates  by  the  greater  eftate  defceriding  upon  the  lefs,  a 
furrender  is  the  falling  of  a  lefs  eftate  into  a  greater  by 
deed. 

Lord  Coke  defines  It  to  be,  a  yielding  up  of  an  eftate  i  loll.  337  A. 
for  life  or  years,  to  him  that  hath  an  immediate  ^ate 
in  reverfion  or  remainder^  wherein  the  eftate  for  life 
or  years  may  drown,  by  mutual  agreement  between 
them* 

S  2.  It  has  been  held,  after  great  confideration,  that  Thompfen  t« 
SI  farrender  immediately  divpfts  the  eftate  out  of  the  ^5^^'  ^  » 

'  ^2  aaUc«  oio« 

furrenderors,  and  vefts  it  in  the  furrenderee ;  for  this 
|s  n  conveyance  at  commoii  |aw>  tp  the  perfe^on  of 

whicht 
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which,  no  other  ad  but  the  bare  grant  is  neceflary ; 
and,  though  it  be  true  that  every  graiit  is  a  contrad, 
and  there  muft  be  an  adus  contra  adum^  or  a  mutual 
confent,  yet  that  confent  is  implied.  A  gift  imports 
a  benefit,  and  an  ajfumfftt  to  take  a  benefit  may  well 
be  prefumed :  and  there  is  the  fame  reafon  why  a  fur- 
render  ihould  veil  the  eftate  before  notice  or  agreement, 
as  why  a  grant  of  goods  fhould  vefl  a  property ;  or 
fealing  a  bond  to  another  in  his  abfence,  ihould  be  the 
obligee's  bond  immediately,  without  notice. 

No  tfchnical  §  3-  The  techjiical  and  proper  words  of  a  fuirender 
Words  ncccf-  ^^^  furrender  and  yield  up.     But  any  form  of  words 

by  which  the  intention  of  the  parties  is  fufEciently  ma- 
Pcrk.  f.  607.    nifefted,  will  operate  as  a  furrender.     Thus,  if  a  leffee 

for  years  remife,  releafe,  difcharge,  and  for  ever  quit 

claim  his  leiTor  all  his  tight,  title,  or  intereft,  in  or  to 
2  Roll  Ab.  fuch  lands,  it  will  amount  to  a  furrender.  So,  if  a 
*^'*  leflTee  for  life  leafes  to  the  leflbr  for  the  life  of  the  leflee, 

this  is  a  furrender. 

Nor  LWery  §  4.  In  a  furrender,  there  is  no  occafion  for  livery 
of  Scifio.        .of  feifin,  becaufe  there  is  a  privity  of  eftate  betweea 

the  funrenderor  and  Surrenderee ;  for  the  particular 
'^ftate  of  the  one,  and  the  remainder  of  the  other^^ 
ifnre,  in  fad,  one  and  the  fame  eflate ;  and  livery  hav- 
ing been  once  made  at  the  creation  of  it,  there  can  bf 

Ao  neceffity  for  a  fecond  livery. 

» 

Mnft  be  10  *S  5^  By  ^lie  ftatute  ap  Cha.  a.,  c.  3.  it  is  enafted, 

"V^ri^ing.        ^fliat.no  Icafc,  «ftate,  ax  intereft  of  :freehold,  or  term 

ipf  years,  «r  any  'oncertaia  jnteicft,  not  beiog  ^opy-. 

hold. 
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hold,  fhall  be  furrender6(I>  unlefs  by  deed  or  note  iiL 
writings  figaed  by  the  parties  furrendering  the  fame^. 
or  his  agent  thereunto  lawfully  authorized,  in 
writing. 

§  6.  It  was  held  by  Lord  Chief  Baron  GiWirt^  Magmit «.  ' 
that  upon  the  true  conftrudlion  of  this  (latute,  a  leafe  qj^^  rTm^ 
for  years  cannot  be  furrendered  by  cancelling  the 
indenture^  Becaufe  the  intent  of  the  flatute  was,  to 
take  away  the  manner  they  formerly  had  of  transfer- 
ring interefts  in  lands,  by  figns,  fymbols,  and  words, 
only ;  and  therefore  as  livery  of  feifin  on  a  parol 
feoffment  was  a  fign  of  paifing  the  freehold,  before 
the  ftatute,  but  is  now  taken  away  by  the  ftatute,  fa 
the  cancelling  of  a  leafe  was  a  fign  of  a  furrender, 
before  the  flatute,  but  is  now  taken  away,  unlefs 
there  be  a  writing  under  the  hand  of  the  party.  And 
the  words,  by  ad  and  operation  of  law,  aie  to  be 
conftrued  a  furrender  in  law,  by  the  taking  a  new 
leafe,  which  being  in  writing,  is  of  equal  notoriel^ 
with  a  furrender  in  writing. 

$.  7.  It  was  held,  in  a  modem  cafe,  that  the  flatute  Fanner  t. 

ot  frauds  does  not  make  a  deed  abfolutely  necefTary  fy^^]^  ^t 

ta  a  furrender ;  but  that  annate  in  writing  vail  have  the  ^^^^^  ▼• 

lameeffea.  iTcmR/ 

S  &'  Ta  make-  a  furrender  good,  the  perlbn  who   what  Eftate 
furrenders  muft  be  in  pofleffion,  and  the  perfon  to  °^^^nr- 
whom  the  furrender  is  mad^  muft  have,  a  greater 
eilate.  ioimediately  in  reznamder  or  rererfion,  in  wb'ch 

the 
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Perk.  1 5(9.    the  cftate  furrendered  may  merge^    A  tenant  for  life 

cannot  therefore  furrender  to  a  tenant  for  years. 

§  9*  It  was  formerly  doubted-  whether  a  leflee  for 

years  could  furrender  to  a  perfon  who  had  the  rever- 

Hoghes  V.       fion  only  for  years ;  but  this  point  appears'  to  have 

Cro.Eliz.302.  been  fettled  by  a  determination  in  35  £//%•,  m  which 

Bac\b'*Tit.  *^  ^^'^^  ^^^  down,  I  ft.  That  if  the  term  in  reverfion 
Leafc  (S.2.)   be  gi'eater  than  the  term  in  poffeflion,  the  greater  will 

merge  in  the  lefs ;  as  ten  years  may  be  furrendered 
aiid  merge  in  twelve  or  fourteen  years.  2d,  That 
though  the  reverfion  be  for  a  lefs  number  of  years, 
yet  the  furrender  will  be  good,  and  the  firft  term 
merged.  As  if  one  were  leflTee  for  twenty  years,  and 
the  reverfion  expeftant  thereon  was  granted  to  another 
for  a  year,  who  granted  it  over  to  the  leffee  for  twenty 
years,  that  this  would  operate  as  a  furrender  of  the 
twenty  years  term,  as  if  he  had  taken  a  new  leafc 
from  his  leffor  for  one  year;  for  the  reverfionary  in^ 
t^eft  coming  to  the  pofTeffion,  drowns  it,  and  the 
number  of  years  is  not  material,  for  as  he  may  fur* 
render  to  him  who  hath  the  reverfion  in  fee,  fo  he 
may  to  him  who  hath  the  reverfion  for  any  lefs  term. 
And  therefore  Papham  held,  that  where  leffee  for 
twenty  years,  makes  a  kafe  for  ten  years,  and  the 
leffee  for  ten  years  furrenders  to  his  leffor,  viz.  the 
leffee  for  twenty  years,  that  this  is  good;  and  the 
leffor  fhall  have  fo  many  of  the  years  as  were  then  to 
come  of  his  former  term  of  twenty  years,  that  is,  as 
it  feems,  fo  many  years  as  were  to  come  of  his  rever- 
i .  fion,  fhall  now  be  changed  into  poffeflion.    And  he 

held 
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held  further^  that  if  fuch  leflee  for  twenty  years  had 
made  fuch  leafe  for  ten  years,  and  then  granted  over 
the  reverfion  for  ten  years  only,  viz.  no  longer  than 
the  leafe  for  ten  years  was  to  condnue,  and  fuch  leflee 
for  ten  years  had  attorned,  then  the  grantee  of  the 
reverfion  fhould  have  the  rent  and  fervices ;  and  the 
grantor  the  refidue  of  the  twenty  years.  And  that 
the  leflee  for  ten  years  might  furrender  to  the  grantee 
of  the  reverfion  for  ten  years ;  and  he  thereby  would 
have  in  pofleflion,  fo  many  years  as  were  then  to 
come  of  his  reverfion.  And  if  he  had  a  lefs  term  in 
the  reverfion,  than  the  leflee  himfelf  had  in  the  pof« 
feflion,  it  fliould  go  to  the  benefit  of  the  firft  termor 
for  twenty  years,  who  was  his  granter ;  for  the  term 
in  pofleflion  was  quite  gone  and  drowned  in  the  rever« 
fion,  to  the  benefit  of  thofe  who  had  the  reverfion 
thereupon,  having  regard  to  their  eflate  in  reverfion, 
and  not  otherwife. 

§  I  o.  An  eftate  at  will  is  not  furrenderable,  becaofe    '^  Mod.  79. 
it  IS  at  the  will  of  both  parties,  and  either  party  may 
determine  his  will  without  the  formality  of  a  fur- 
render ;  and  therefore  there  is  no  furrender  in  law  of 
an  eftate  at  will,  between  common  perfons. 

§  1 1.    A  furrender  can  only  be  made  by  a  perfon    perk.  f.  599, 
who  is  in  pofleflion ;  and  therefore  if  a  leflee  for  life    ^^•> 
or  years,   be  oufted  by  a  ftranger,  and  afterwards 
^  furrenders  to  his  leflbr,  it  will  be  void ;  becaufe  he 
had  but  a  right  at  the  time  of  the  furrender. 

S  >2.   So 
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■ 

Uem.  S*  ^^  ^^  ^  ^  woman,  has  a  title  to  dower,  and  Ibe 

furrendsrs  to  the  perlbn  againit  whom  ihe  ought  to 
haye  dawer,  it  is  a  void  furrsnder. 


J41 


Perk.  f.6ox.        $  13.  In  confequence  of  this  principle,  a  leaiie  for 

years^  to  comrnence  at  a  future  day,  dannot  be  fuiv 
rendered  befove*  it  commences ;  for  there  is  nothing  in 
the  le&Cr  ui  pofleffion,  before  the  commencement. 
Nor  has  the  leflbr  a  reverfion  before  that  time^  but  18 
pofleffsd  of  the  land  in  demeihe. 

§  14.  To  xmAe  a  furrender  gdod,  there  mud  be  a 
privity  of  eftatt  between  the  furrenderor  and  the  fur* 
rendieree;  Thus^  it  is  £ud  in  Plowdtrty  that  if  a  tenant 
for  thirty  years  makes  a  leale  for  ten  years,  and  the 
leflfbr  and  leflee  join  in  a  furrender  to  the  perlbn  in 
reverfion  in  fee,  the  furrender  is  good  for  both  the 
eftates ;  and  yet  the  leflee  for  ten  years,  could  not 
furrender  by  himfelf,  for  want  of  privity ;  but  when 
the  other  jdned  with  him,  his  furrender  ihall  be  taken 
in  law  to  precede,  and  the  furrender  of  the  leffee 
for  twenty  years  to  follow,  fo  that  the  feme  iliali  be 
good«. 

Of  an  Affign*       §  15.  An  aflignment  is  properly  a  transfef  or  mak-^ 
"*^^  ing  over  to  another,  of  the  intereft  or  eflate  which 

the  aflignor  has  in  lands  or  tenements.  Beit  it  i» 
ufually  applied  to  the  transfer  of  a  term  for  years^ 
And  it  differs  from  a  leafe  only  in  this  dtcumfiance^. 
.  that  by  a  leafe,  the  leffor  conveys  an  btcreft  lefc  than' 
his  own,  referving  to  himfelf  a  reverfion*    Whereas 
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in  an  aflignment^  the  affignor  parts  with  his  whole 
intereft  and  property  in  the  thing  affigo^d,  and  puts  % 
the  affignee  in  his  place. 

S  16.  Where  a.perfon  conveys  away  all  his  term, 
but  referves  rent  to  himfdf,  this  is  not  an  ailignment. 

* 

§  1 7.   A*  having  a  term  for  ye8«,  whereof  one  Ponltcney  ▼* 
year  and  three  quarters  \ras  to  come,  agreed  with  B.   ji.  405. 
that  he  ihould  have  the  premifes  for  the  reiaainder  of 
the  term^  paying  the  fame  rent  to  A.  as  was  referved 
upon  the  original  leafe.    It  was  held  that  this  was  an 
underleafe,  and  not  an  ailignment. 

§  1 8.  The  proper  and  technical  words  of  an  aflign-   No  tecKnicitl 
ment  are — affign,   transfer,   and  fet  ovcrj   but  the  ^        '^ 
words  give,  grant,  bargain,  and  fell,   or  any  other 
words  which  fhew   the  intention  of  the  parties  to 
make  a  complete  transfer,  will  amount  to  an  af&gn^i 
ment. 

§  1 9*  There  needs  no  confideration  to  fupport  ah   i  Mod.  i6j. 
affignment  by  a  tenant  for  years,  for  the  tenure  antl 
attendance,  and  the  being  fubje£t  to  forfeiture,  as  alfo 
the  payment  of  rent,  if  there  is  any,  is  fuffident  to 
veil  the  term  in  the  affignee. 

§  20.  Previous  to  the  ftatute  of  frauds  and  perjuries,   Muft  be  by 
all  chattels  real  might  have  been  affigned  without  ^^^' 
deed.    Kut  it  is  enabled  by  that  fbtute^  that  no  leafes, 
eflates,   or  intercfl,  either  of  freehold,  or  term  for 
years,   or  any  uncertain  interefl  in  lands,  fhall  be 

Vol.  IV,  M  affigned. 
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iiBgned,  unlefs  by  deed  dr  note  in  wridng^  figned 
by  the  par^  or  his  agents  lawfully  authorized  by 
iKrriting. 

Ynd*^***       S  ^i*    Every  cftatc   atid    hitetcft    b  l^ds    and 

tenements,  may  be  adigned,  as  alfo  every  prefent  and 
certain  eftate  or  intereft^  in  incorporeal  hereditaments^ 
fuch  as  rwts,  advowfons^  &fr.  and  even  though  the 
intereft  be  future,  as  a  term  for  years,  to  commence  at 

ferk  f.  9ii      a  fubfequent  period,  h  vd&j  be  affigned ;  for  the  in« 

tereft  is  vefted  in  ptafentiy  though  it  is  only  to  take 
effeft  infuturd . 

§  12.  It  fhould  however  be  obferved,  that  no  right 
Lit.  f  347-r     of  pntry  or  re-entry  can  be  afligned,  fo  that  if.  a  perfon 

be  difleifed,  and  afligns  over  his  right  to  another, 

before  he  has  entered  on  the  diffeifor,  fuch  aiHgnment 

1  Tnfl.  2i4tf.   is  void.     Lord  Coke  fays,  that  this  doctrine  is  founded 

on  a  principle  of  the  common  law,  that  nothing  in 
aftion,  entry  or  re-entry,  can  be  granted  over ;  for  fo 
under  colour  thereof,  pretended  titles  might  be 
granted  to  great  men,  whereby  right  might  be  trod« 
den  down,  and  the  weak  opprefTed. 

f  Tnft.  232*.       §  23.'  In  modem  times,   however,  property  only 

recoverable  by  fuit  at  law,    is  conftantly  afligned, 

though  in  compliance  with  the  ancient  principle,  the 

form  of  a/Tigning  a  chofe  in  adjon  is  in  the  nature  of 

a  declaration  of  truft,  and  an  agreement  to  permit 

the  aflignee  to  make  ufe  of  the  name  of  the  affignor, 

in  order  to  recover  the  poffeffion.    And  therefore 

when  a  debt  or  bond  is  faid  to  be  aiSgned,  it  mud  (till 

be 
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be  filed  in  the  original  creditot**  name ;  the  peHbn  to 
#hom  it  is  transferred  being  lather  ah  attorney  thatt 
an  affignee,  and  our  courts  of  equity,  confidering 
that  in  a  commercial  country  much  property  muft  li* 
ill  cotitraft,  will  proteS  the  affignment  of  a  chofe  in  . 
addon,  as  much  as  the  law  will  that  of  a  chofe  in 
pofleflion, 

5  24.  A  defeazance  is  a  collateral  deed,  made  at   ^^^  Defeas* 
the  lame  time  with  a  feoffment  or  grant,  containing  $h€p.T.s95. 
certain  conditions,  upon  the  performance  of  which, 
the  eflate  created  by  fuch  feoffment  or  grant,  may  be 
defeated.    The  word  is  derived    from  the  French j   t  Inft.  236  >• 
drfaire^   to   defeat  or   undo,    infedum  reddere  quod 
foRvcm  ejl.    A  defeazance  executed  at  the  fame  time 
with  a  feoffment,  was  cojolidered  as  a  part  of  it,  and 
therefore  allowed ;  but  no  fubfequent  fecret  revocation 
of  a  folemn  conveyance,  executed  by  livery  of  feiiin^ 
was  formerly  permitted. 

§  25.  As  to  things  that  were  merely  executory,  ^  inft.  f  j^  n, 
or  to  be  completed  by  matter  fubfequent,  as  rents, 

conditions,  warranties,  &fc.  they  were  always  liable 

■ 

to  be  defeated  by  defeazances  made  fubfequent  to  the 
time  of  their  creation. 

%  26.  The  difference  betwen  a  defeazance  and  a 

condition  is,  that  a  condition  is  inferted  in  the  deed 

J>y  which  the  eftate  is  created,  and  a  defeazance  is  a 

feparate  deed,  executed  at  the  fame  time  with  the 

original  deed. 

*  M  2  S  27,  A  dc« 


5  97*  A  defeazance  muft  be  made  in  eodum  rwdof 
and  by  matter  as  high  as  the  thing  to  be  defeated.  So 
that  if  the  one  be  by  deed  the  other  muft  be  fo  alfo. 
And  where  the  defeazance  recites  the  deed,  which  it 
IS  meant  to  defeat  (as  it  always  does)  it  muft  recite  it 
truly. 
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Section  I* 


A  BOND  or  obligation  is  a  deed,  whereby  the  or  a  Bond. 
obligor  binds  or  obliges  himfelf,  his  heirs,  exe^* 
cutors,  and  adminiftrators,  to  pay  a  certain  fum  of 
money  to  the  obligee,  at  a  particular  day.  If-  this  be 
all,  the  bond  is  called  a  fimple  one,  fimplex  obligaiio. 
But  there  is  generally  a  condition  added,  that  if  the 
obligor  does  fome  ad,  the  obligation  fhall  be  void, 
or  elfe  ihall  remain  in  full  force ;  as  payment  of  rent, 
performance  of  covenants  in  a  deed,  or  repayment  of 
a  principal  fum  of  money,  borrowed  of  the  obligee, 
with  intereft ;  which  principal  fum  is  ufuglly  one  half 
of  the  penal  fum  fpeciiied  in  the  bond. 

§  2.  There  are  only  three  things  effentially  neceflary 
to  the  making  of  a  bond  or  obligation,  ift.  Writing 
on  paper  or  parchment,  ad.  Sealing ;  and,  3d,  De^ 
livery*    For  as  to  figmng,   that  circumftance  was 

M  3  clearly 
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t  Salk.  ^6t.     clearly  not  necefTary  in  former  times,  and  the  ftatute 

of  frauds  does  not  feem  to  extend  to  the  cafe  of  a 
>  bond. 

Cit>.  Eliz.  S  3.  The  law  docs  not  require  any  particular  form 

ggg^ '  ^        of  words  as  eflentially  neceffary  to  conftitute  a  bond, 

but  any  words  which  fhew  the  intention  of  the  party 
to  bind  himfelf  will  be  fufEcieut,  for  fu^ch  obligation  is 
only  in  the  nature  of  a  contrad,  or  a  fecurity  for  the 
performance  of  a  contra&^i  which  is  conftrued  accord- 
ing to  the  intention  of  the  parties. 

Cro.  J«c.  203.       §  4*  It  has  been  held  in  a  variety  of  cafes,  that  a 
*^  •  feeming  Latin  word,  not  properly  expreffing  the  quaU'^ 

turn  of  the  fum  in  which  the  party  intended  to  be 
Crosiweftv.  bound,  fhould,  notwithflanding,  be  fo  conftrued  as 
I  Ld?Ray!  *^  anfwer  the  intention  of  the  parties,  ratlicr  than  the 
335*  obligation  fhould  be  void. 

(Cro.Ja.6D7r       S  5*  I^  Js  the  fame,  if  there  be  an  evident  nuflakq 

in  the  Engljjb  word  expreffing  the  fum  intendeds 
Thtjs  a  bond  for  tbrety  pounds,  was  held  to  be  good 
fcr  tinrty  pounds. 

Butler  ▼•  S  6.   Any  words  by  which  the  intention  ^of  th« 

1  Sauod.  66.  P^^*  can  be  difcovered,  are  fufEcient  to  make  a  con- 
dition of  a^  bond  :  for  if  the  words,  though  improper, 
fhould  be  conflrued  void,  and  not  a  condition,  then 
the  obligation  would  be  fmgle,  and  of  force  againfl 
the  obligor,  although  he  had  performed  the  condition 
of  it  according  to  the  intention  of  the  parties ;  an4 

the 
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(!he  condition  being  for  the  benefit  of  the  obligor,  ihal) 
be  conftrued  favourably. 

§  7»  Mn  Serjeant  Williams^  in  his  notes  on  this  cafe, 
fays — ^^  With  refpe£b  to  impoflible  or  void  conditions, 
^*  the  following  diftin&ion  has  been  taken ;  that  where 
^^  the  condition  is  underwritten  or  indoiTfed,  that  is 
*^  only  Toid|  and  the  obligation  is  fingle ;  but  where 
*^  the  condition  is  part  of  the  lien  kfelf,  and  incor- 
^^  porated  therewith,  (as  in  a  recognizance  by  bail)  PnllertoR  v. 
^*  if  the  condition  be  impofObl^,  the  obligation  is  ,  f^Vi7j 
^  void/* 

§  8.  If  there  be  an  omiffion  of  the  ufiial  conclufion  Ueisu 
of  a  condition,  namely,  that  then  the  obUgatioo  ihall^ 
be  void,  l^c^  yet  the  condition  is  good,  and  it  is  a 
good  defeazance  of  the  bond,  for  inr(inlible  and  re* 
pugnant  words  fhall  be  rejeded« 

§  9.  Where  the  condition  of  a  bond  is  entire,  and  idem 
the  whole  is  againft  law,  it  is  void.  But  where  the 
condition  confids  of  feveral  different  parts,  and  fome 
of  them  are  lawful,  and  the  others  not,  it  is  good  for 
(b  much  as  is  lawful,  and  void  for  the  reft*  But  if 
a  bond  is  given^  with  condition  to  do  a  thing  againft 
an  zQi  of  parliament,  and  alfo  to  pay  a  juft  debt,  the 
\idi6le  bond  is  void,  becaufe  the  letter  of  the  ftatute 
makes  it  void,  and  it  is  a  Arid  law.  Hob.  14 

§  lo.  This  fecurity  is  called  a  fpecialty,  the  debt 
being  therein  particularly  fpecified,  in  writing;  ancf 
the  party's  ical^  acknowledging  the  debt  or  doty,  and- 

M4  confirming 
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confirming  the  contraQ,  renders  it  a  fecurity  of  at 
higher  nature  than  thofe  entered  into  without  the 
folemnity  of  a  feal.  And  therefore  bond  debts  are 
preferred  to  thofe  due  upon  fimple  contraA, 

EffcAofa  S  !!•  When  the  condition  of  a  bond  is  not  per- 

Bond  as  to  .  r     i-  • 

the  Obligor,     formed,  It  becomes  forfeited,  or  abfolute  at  law  \  and 

is  a  charge  on  the  perfonal  eftate  and  chattels  real  of 

the  obligor,  but  not  on  his  freehold  lands ;.  and  there* 

fore  any  fettlement  or  difpoiition  which  he  makes  iar 

his  lifetime,  of  his  lands,  whether  voluntary  or  not,- 

Parflow  T.       will  be  good  againft  bond  creditors*     For  a  bond 

I  Ab.  e'^.       being  no  lien  whatever,  on    lands  in  the  hands  of 

*49-  the  obligor,  much  lefs  can  it  be  fo,  when  they  are 

given  away  to  a  ftranger* 

As  to  hU  S  '  ^*  But  if  the  obligor  binds  himfelf  and  his  heirs 

TitTi,  f.  64.   "^  ^  bond,  it  will  then  be  a  lien  on  his  heir,  who  in 

default  of  perfonal  aifets,  will  be  bound  to  difcharge 
it  out  of  the  real  aflets  of  the  obligor,  provided  real 
aflets  defcend  to  the  heir ;  fo  that  a  bond  is  a  coU 
lateral,  though  not  a  dired;  charge  on  lands*  ? 

Tit.17.  f.  i7t       S  '3*   I^  b^  \x!^S!L  ftated  in  a  former  title,  that 
t*  f.  ao.  reverfions  after  eftates  for  years  are  immediate  aflets, 

and  irverfions  after  eflates  for  life  are  ^uaft  ajfetsy  in 
both  of  which  cafes  they  are  liable  to  the  payment  of 
bond  debts* 

Tit*  17.  f.  25*       $  14*  It  has  alfo  been  ftated,  that  reverfions  ex<» 
^9*  pedant  on  eflates  tail,  are  affets  when  they  fall  into 

pofleffion ;  and  in  fuch  cafe  they  are  liable  to  the^^ond. 

debts 
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debts  of  the  perfon  who  d^s  the  original  donor  of  die 
reverfion,  and  to  whom  the  perfon  claiming  fuch 
reveriion  mnft:  make  himfelf  heir,  but  not  to  the  bond 
debts  of  any  of  the  intermediate  heirs,  who  were  cn« 
titled  to  fuch  reveriion. 

§  15.  By  the  ftatute  3  Will,  and  Mary^  c.  14.  f.  2,   Stmtutcof 
and  3,  all  dcvifes  of  lands  are  declared  to  be  fraudu^^   SjJ|Ji2»r** 
lent  and  void,  as  againfl:  bond  creditors,  who  may  fue 
the  heirs  of  the  obligor,  and  alfo  his  devifees  jointly. 
And,  it  has  been  determmed  by  Lord  Hardwicktj  that   Vide  Kinaf- 
^  eftate  in  reverfion  is  within  this  ftatute.    And  that  ^-^  '    ^  ^5' 
a  devife  of  the  reverfion  by  the  hdf  of  the  obligor,  is   Tit.  38.  c  u 
alfo  within  the  ad,  and  in  fuch  a  cafe  the  lands  devifed 
are  liable. 

S  16.    By  the  fifth  fedion  of  this  ftatute,  it  is 
enaded,  that  where  the  hdr  aliens  the  eftate  before   VideTit«  i. 
zpy  action  brought,   he  fhall  be  anfwerable  for  the    *   ^ 
bond  debts  of  his  anceftor.    But  if  the  heir  aliens  the   BuIL  N.  P. 
land,  the  obligee  of  the  bond  by  which  the  heir  is-  '75* 
^bound,  can  have  his  remedy  only  againft  the  perfon' 
of  the  heir,  to  the  amoimt  of  the  value  of  the  land : 
but  he  cannot  follow  the  land,  when  it  is  in  the  pdf«- 
fefiion  of  a  bona  J!de  purchafer* 

5  17.  Where  a  bond  was  forfeited,  the  penalty,'  wheiethc 
which  is  ufually  double  the  fum  advanced,  became   ^^o^edy  miy 
the  legal  debt  j  and  there  was  no  relief  againft  fuch   Penally, 
penalty,    but  by  application  to  a  court  of  equity, 
where  the  obligee  was  only  allowed  to  recover  his 
principal,  intereft^  and  coftt*  .  .    - 

S  i8.  Although 
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%  Term  Rep.        $  1 8.  Although  at  law  there  can,  in  general,  be  no 
*    *  remedy  beycmd  the    penalty,    becaufe   in  that  the 

obligee  feetns  to  have  taken  up  his  fecurity ;  yet  as  it 
is  on  the  Ibimdation  of  doing  equal  jtiftice  to  both 
parties  that  equity  proceeds,  it  will  on  any  appHca* 
tion  for  a  favour  from  the  obligor,  compel  him  to  pay 
Vid«3Br^  the  principal,  mtereft,  and  cofts,  though  exceeding 
•49»-5»5*    the  penalty. 

ASgnable*  S  '  S^*  ^^  ^  ^^^^  ftated,  that  chofes  in  a£Hon  are 

adfignable  in  equity,  fo  that  bonds  are  affignable.  But 
tAb.Eq.44.  the  afiignee  takes  them  fubjed  to  the  fame  equity  to 
t  Van.  428.    ^^'^  they  were  liable  in  the  hands  of  the  original 

obligees. 

^>  Recog-         §  20.  A  recognizance  is  an  obligation  of  record, 

which  a  perfon  enters  into  before  fome  magiflrate, 
duly  authorized,  or  in  a  court  of  record,  to  do  fome 
.  paoticubr  ad,  as  to  appear  at  the  next  aflifes,  to  keep 
the  peace,  to  pay  a  fum  of  money,  or  the  like*  It  is 
in  moft  refpeds  fimilar  to  a  bond,  the  difference  being 
chiefly,  that  a  bond  is  the  creation  of  a  new  debt,  or 
obligation:  whereas  a  recognizance  is  the  acknow* 
led^ent  upon  record  of  a  former  debt. 

§  21.  The  form  of  a  recognizance  is  thus,  *'  That 
^^  A^  B.  doth  admowledge  to  owe  to  our  fovereign  lord 
^  the  king,  or  to  C>  D.  the  fum  of  1 00  /•  with  condition 
*^  to  be  void  on  performance  of  the  thing  ftipulated.'^ 
This  being  either  certified  to,  or  taken  by  the  officer  of 
fome  court)  it  is  wime&d  only  by  the  officer  of  that 

court,  and  not  by  the  pa^^s  feal,  fo  that'  if  is  not» 

in 


in  ftrift  propriety,  a  deed,  though  the  eflfeas  of  it  ai« 
greater  than  thofe  of  a  common  bond,  being  allowed 
a  priority  in  point  of  payi^nC 

§  22.  A  recognizance  is  a  lien  upon  all  the  landi 
^ich  the  cognizor  has  at  the  time  he  acknowledges 
it,  and  alfo  upon  all  thofe  which  he  afterwards  ac- 
quires ;  fo  that  no  alienation  by  the  cognizor  will 
prevent  the  cogni^ec  from  extending  the  land. 

§  33.  Where  a  reverfion  expedaol:  on  an  efiate  tail  Vide  Tit.  i)r 
falls  into  pofleflion,  it  then  becomes  liable  to  the  re-  ^  '^'  3'* 
cognizances,  not  only  of  the  original  donor,  but  alio 
of  all  the  intermediate  heirs  who  were  entitled  to 
fuch  reverfion,  becaufe  it  is  a  dired  lien  on  lands, 
and  diflfers  in  that  refpeQ  from  a  bond. 

§  24.  By  the  ftatute  29  Cba.  2.  c.  3.  it  is  enadec!^ 
that  no  recognizance  ihall  bind  lands  in  the  hands  of  s  Geos.  u 
himafide  fur  chafers^  but  from  the  time  of  the  inroll«  ^*  ^^* 
ment. 

< 

§  25.  There  are  two  other  kinds  of  recognizances^  ^ 

of  a  private  fort,  which  are  faid  to  be  in  the  nature  of 
^  ftatute  merchant  and  fbtute  flaplei  which  have  Vide  Tit.  14* 
been  already  explained. 
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Se£tion  i. 

pjAVING  treated  of  the  feveral  kinds  of  deeds 
\?hich  derive  their  effed  from  the  common  law, 
we  now  come  to  explain  the  nature  and  effed  of  thofe 
deeds  which  derive  their  effed  from  the  ftatute  of 
ufes. 


T;t.ix,cfa.4.       5  ^-  I^  ^^  heat  dated  in  a  former  title,  that  the 
*  '^  ftatute  of  ufes  has  given  rife  to  feveral  new  forts  of 

conveyances  which  operate  contrary  to  the  rules  of 
the  common  law.  The  firft  of  thefe,  which  operates 
without  any  tranfinutadon  of  poffeffion,  is  a  bargain 
and  fale  to  ufes,  which  was  well  known,  and  often 
t  Sepb  94  a.    ufed  before  the  ftatute  of  ufes ;  it  being  a  common 

pra£dce  in  thofe  times,  for  a  perfon  who  was  feifed  of 
lands,  to  bargain  and  fell  them  to  another;  in  which 
cafe^  if  the  confideration  was  fufficient  to  raife  a  nfe, 

the 
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the  bargainor  became  immediately  feifed  to  the  ufb  of 
the  bargainee :  all  which  might  have  been  tranfaded 
.without  the  formality  of  a  deed* 

§  3*  A  bargaun  and  (ale  to  ufes,  is  a  contrail  by  Of  a  Bai^am 
which  a  perfon  conveys  his  laiiuls  to  another  for  a  pe-  ^oft^^'-i. 
cuniary  confideration ;  in  c^^equence  of  which,  a  ufe 
arifes  to  the  bargainee,  and  the  ftatute  aj  Hen.  8.  im- 
mediately transfers  the  1^1  eftate  and  pofleffion  to  the 
bargainee,  without  any  entry  or  pther  adt  on  hit 
part. 

§  4*  The  prop^  and  technical  words  of  this  con*   wiiat  Werdr 
veyance  are,  bargain  and  fell ;  but  any  other  words   "^?2,*| 
that  would  have  been  fuiEcient  to  raife  a  ufe,  upon  a 
valuable  confideration,  before  the  ftatute,  are  now  fuf- 
fident  to  conftitute  a  good  bargain  and  fale,  but  proper 
words  of  lioutaiion  muft  be  inferted. 


S  $•  Thus,  if  a  man,  for  money,  aliens  and  grants   %  Rq>.  ^^^ 
lands  to  one  and  his  heirs,  or  in  tail,  or  for  life,  by 
deed  indented  and  inrblled,  it  will  amount  to  a  bar-  '  ^ 

gain  and  fide,  and  the  land  will  pafs  without  any  livery 
of  feifin. 

S  6*  So,  where  a  man.  covenants^  in  confideration  idcau 
of  money,  to  ftand  feifed  to  the  ufe  of  his  fon  in  fee  j 
if  the  deed  be  inroUed,  it  is  a  good  bargain  and  fiile, 
though  the  words,  baigain  and  fell,  be  not  ufed.    ' 

•S  7-  ^"^ard  FoK  demifed  lands  to  G.  Smalman  and  Forfeit 
WherSj  for  three  lives*  refervmc?  rent.  and.  ifrpnrar^*;  ^*fp-  93- 


t 


by 
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\rf  tiidmtufe^  m  cofifideiatlon  of  50  A  pafd  him  bf 
Tbonuu  PowfSy  he  d^nufed^  granted,  fet,  and  to  fartat 
let  to  the  faid  Thomas  Powys^  the  faid  tentmenti^  td 
hold  to  the  laid  Powys  for  the  term  of  99  years,  re- 
ierving  rent,  and  the  firfi;  leflee  did  not  attotn.  The 
queftion  \¥as,  whether  the  demife  to  Pawjs  ihould 
mount  to  a  bargain  and  fale,  fo  that  thd  reverfion  with 
the  rent  fliould  pafs'  to  Ptnurfs  by  the  ftatute  of  ufes 

r 

without  any  attornment*  And  it  was  adjudged,  that 
diis  demife  and  grant,  in  confideration  of  50  A,  amount- 
ed to  a  bargain  and  fale  for  99  years,  there  being  no 
neceility  for  the  precife  words  bargain  and  fell.  And 
it  was  iaid,  that  as  ufes  arife  from  the  intention  pf  the 
psffties,  if  by  any  daufe  in  a  deed  it  appears  that  it  war 
die  intent  of  the  parties  to  pafs  it  in  poifeffion  by  the 
commcm  hw,  there  no  ufe  fhall  be  raifed ;  and,  there- 
fore, if  any  letter  of  attorney  be  in  the  deed  or  covd^ 
nant,  to  make  livery  of  the  lands  according  to  the 
form  and  eSed  of  the  deed,  or  other  fuch  like,  it 
AmU  not  pa&  by  way  of  ufe« 

^iiMi.3LeoD.       ^  a.  Where  a  deed  contained  a  ^  power  of  attorney 

10  make  livery  of  fdlin^  but  was  inroUed  as  a  bargain 
and  fale,  within  a  month  after  its  execution,  though 
fivery  of  feifin  was  given  four  months  after,  yet  it  was 
heM  to  operate  as  -  ai  bargain  and  fale,  and  not  as  a 
feofindnii 

• 
Who  fltty  S  9#  li^tfa  refj^d  to  the  perfon$  who  are  capafble  df 

BamaLid     conveying  their  eftates  by  bargain  and  (ale,  as  this 
9>4K         foovcyaace  only  traasfeit  a  nfe,  none  but  thofe  who 

aiecapaUt  o£  beiag  feiied^  to  a  ufe  qaa  baf|p^lr  aAi 

fell: 
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fell:  for  there  muft  be  a  perfon  feifed  to  a  ufCf  and  Tit.ii.ch. 3. 

a  ufe  in  effe,  before  the  iUtute  can  l^tve  any  opc» 

ratiom 

5  I  o.  It  follows,  that  neither  the  king,  the  queen^  Atlunt  ▼. 
nor  a  corporation  aggregate,  can  convey  their  lands  Cn^Y*^'«. 
by  bargain  and  fale :  but,  as  all  private  perfons  may 
be  feifed  to  a  ufe,  they  may  convey  thdr  eftatcs  by 
bargain  and  lale. 

§  II.  Jenkins  lays,  th^t  a  bargain  and  fale  by  the  ^°^.^' 
king  for  any  confideration,  to  a  corporation,  is  good, 
although  the  king  cannot  ftand  feifed  to  the  ufo  of 
another;  and  the  confideration  of  money  paid^  or 
mentioned  to  be  paid,  although  by  any  ftranger,  will 
voalkt  the  bargain  and  fale  valid. 

$  la.  Lord  Chief  Baron  Comyns  has  laid,  that  a  Dig.TIt. 
corporation  may  bargain  and  fell,  for  they  may  give   ^|j|^*/b  «,) 
a  ufe,  though  they  cannot  be  feifed  to  a  nle.    This 
pofition  is  founded  on  the  authority  of  the  following 
cafe. 

5  13*  The  Priorelk  of  Hallywell  being  feifed  of  Hoflsiidaiil 

Priors^  granted  the  fame  by  the  words  dedi  et  cmceJR  2®?"'*t 

L^ftiCf  3*^^a. 

fro  certa  pecunia  fumma^  to  Lord  Audley  the  chancellor  175. 
of  England^  and  his  heirs.  It  was  obje&ed,  that  a 
bargain  and  fale  by  a  corporation  was  not  good,  for  a 
corporation  could  not  be  feifed  to  another's  ufe ;  and 
the  nature  of  fuch  a  conveyance  was,  to  take  effeft  by 
way  of  ufe,  in  the  bargainee^  and,  afterwards,  the 
ftatutc  drew  the  pofleflion  jo  the  ufe.    But  the  court 

utterly 
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Utterly  rejected  the  faid  exception,  as  dangerous,  for 
that  fuch  were  the  conveyances  of  the  greater  part  of 
the  poflell&ons  of  monafteries*  And  it  was  faid  by 
Serjeant  Sbuttleworthj  that  although  fuch  a  corpora- 
tioii  could  not  take  an  eftate  to  another's  ufe,  yet 
they  might  charge  thdr  own  poflefSons  with  a  ufe  to 
another. 

§14.  This  cafe  appears  to  be  of  doubtful  authority, 

for  the  only  principle  upon  which  it  can  be  fupported, 

namely,  that  lands  may  be  charged  with  a  ufe,  was 

I  Rep.  127  a.   utterly  rejeded  in  Cbudleigh*s  cafe ;  in  which,  it  was 

held,  that  a  ufe  bemg  a  confidence  and  truft,  it  would 
be  an  abfurdity  to  fay  that  it  was  annexed  to  the  land, 
or  charged  on  the  land,  like  a  rent  or  common* 

« 

Whttmaybe       %  ^S'  ^very  eftate  of  freehold  or  inheritance  in 
conveyed  b]r*    pofleffion  in  land,  may  be  conveyed  by  bargain  and 

fale.  But  it  was  formerly  held,  that  there  muft  he  an 
adual  fdfin  in  the  bargainor,  at  the  time  when  the 
bargain  and  fale  was  made,  fot,  without  a  feifin,  no 
ufe  could  arife* 

§  1 6.  An  adual  feifin  in  the  bargainor,  in  order 
V'  to  enable  him  to  convey  by  bargain  and  fale,  does  not, 

Aatc  f.  7.        however,  feem  to  be  required  in  many  cafes.     Thus, 

it  was  held  m  Fok^s  cafe,  that  a  reverfion  cxpeflant  oa 

a  freehold  eftate  might  be  conveyed  by  bargain  and 

Uett.  fale.    And  it  appears  to  be  now  admitted,  that  eftates 

in  remainder  and  reverfion  may  be  conveyed  by  bargain 
and  fale,  provided  the  right  to  tlftm  be  aftually 
vcftcd  in  the  bargainor  at  the  time  of  the  execution 

of 
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€tf  the  bargain  and  iale.    And  Lord  Hatdwicit  is  re-  2  Atk.  15, 
ported  to  have  faid,^  that  an  equity  of  redemption  may 
be  conveyed  by  bargain  and  Hade. 

$  1 7.  A  truft  eftate  is  now  frequendy  conveyed  b^ 
Inirgain  and  fale,  and  Lord  TAurlow  it  reported  to 
have  £dd,  that,  in  many  a&s  of  parliament,  an  equit-  Shr^ad  t. 
able  eftate  is  confidered  the  fame  as  if  it  were  a  legal  tBro.R.J7i. 
eftate }  that  the  word  feifed,  in  law  or  equity,  in  th6 
qualification  ad,  fliew  that  the  word  fetfed  is  appli- 
cable to  both,  and  that  the  word  feifin  extends  to  being 
feifed  of  an  eftate  in  equity. 

§  18.  A  rent  in  €^  may  be  conveyed  by  bargain  Ttyfart. 
and  fale,  as  alfo  an  advowfon,  tithes,  or  any  other  ift-^  ^!^*  ^ 
corporeal    hereditament,    bccaufe  they  ari  ezprefsly 
mentioned  in  the  ftatute  of  ufes* 

§  1 9*  Incorporeal  hereditaments  muft,  however,  be 
in  aftual  exiftence  at  the  time,  otherwife  they  will  not 
arife  from  the  bargain  and  fale. 

S  20.  A  perfon  bargained  and  fold  certain  lands  tb  B^audely  ▼• 
5^.  S.  in  fee,  together  with  a  way  over  other  lands.  ? '^g*  ^^' 
It  was  held  that  no  right  of  way  pafled,  becaufe  there 
was  no  grant  of  it  in  the  indenture,  but  only  a  bargain 
and  fale  of  land,  and  of  a  way  over  other  land,  which . 
could  not  be  good,  for  nothing  but  a  ufe  pafled  by  the 
deed,  and  there  could  not  be  a  ufe  of  a  thin^  that  was 
not  in  effe  at  the  time,  as  a  way  common,  tffc.  that 
was  newly  created ;  for,  until  fuch  things  were  cre- 
ated, no  ufe  could  be  raifed  of  them  by  bargaiii 
and  fale. 

Vol.  IV.  N  S  ai-  No 
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$  21.  No  chattel  intereft  in  lands  can  be  conveyed 

m 

by  bargain  and  fale,  bccaufe  the  pofleflbr  of  a  chattel 
ihtereft  has  no  fdfin  out  of  which  a  ufe  can  arife*  It 
fhould,  however,  be  obferved,  that  where  a  perfon  is 
feifed  of  the  freehold  of  lands,  he  may  by  bargain  and 
Foi's  Cafe,     faie  create  a  chattel  intereft  out  of  fuch  lands,  for, 

having  a  feifin  in  himfelf,  he  is  enabled  to  raife  a  ufc 
for  years,  as  well  as  for  any  greater  eflate ;  and,  by 
the  very  words  of  the  ftatute  of  ufes,  the  pofleflion  is 
as  fully  transferred  to  a  cejiui  que  ufe  for  years,  as  to  a 
cefttu  que  ufe  of  z  freehold  intereft :  nor  will  ^  an  entry 
be  necefiary  in  fuch  a  cafe  to  veft  the  legal  eilate. 

whtt  Cob.         %  tu  A  bargain  and  iaie  is  merely  a  conveyance  of 

cthuj^  °  *  a  ufe ;  and  as  a  ufe  cannot  be  raifed  without  a  confi- 

deration,  it  follows,  that  no  bargain  and  fale  can  be 
^ood  without  a  confideration,  which. muft  alfo  be  a 
pecuniary  one,  for  the  very  name  of  the  conveyance 

I  Rep.  17^0.  imports  a  quid  pro  quo.     But  it  is  not  abfolutely  necef- 

fary  that  the  conlideration  (hould  be  mentioned  in  the 

WiIkiR.f  77*  deed,  as  an  averment  of  a  confideration  which  is  con- 

lillent  with  the  deed  is  admilUble  in  evidence* 

WtWI  ▼•  S  ^3*  ^  perfon  by  indenture,  reciting,  that  whereas 

^""^Fir *        y*  ^*  ^'^^  bound  in  a  recognizance  and  other  bond  for 
394«  him,  for  divers  good  caufes  and  confiderations,  bar- 

gained and  fold  lands  to  him  and  his  heirs*  It  was 
proved  that  there  was  no  money  paid,  and,  therefore, 
the  conveyance  was  held  void  as  a  bargain  and  fale. 

CroflingT.  §  24.  A  perfon,  in  ^  confideration  of  natural  love^ 

I  Vcb1"^i^7.    ^^^  ^^^  augmentation  of  the  portion,  and  preferment 

J  in 
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in  marriage  of  his  daughter,^  bargained  and  fold  landa 
to  her.  It  was  determined  that  the  deed .  could  not 
operate  as  a  bargain  and  fale^  becaufe  no  pecuxiiary 
confideration  was  givenC 

$  25.  At  common  law,  no  rent  could  be  referred   i  ioft«  144 «; 
on  a  bargain  and  fale,  becaufe  nothing  but  a  ufe  pafled, 
which  was  not  fuch  an  eftate  as  the  bargainor  could 
have  recourfe  to  for  a  diftrefi :  but,  after  the  ftatute  of  Wykct  t. 
ufes,  it  was  refolved,  that  a  rent  might  be  referred  on  cro.  £lix. 
a  bargain  and  fale ;  and  that  the  refervation  of  fuch  595* 
rent,  would  be  cohfidered  as  a  fuffident  confideration 
to  raife  a  ufe  to  the  bargainee. 

S  26.  When  the  ftatute  of  ufes  was  made,  it  was  Muft  be  in* 

*  rolled 

immediately  forefeen,  that  all  lands  would  thenceforth  2  inft!  671. 

be  conveyed  by  bargain  and  fale>  bdng  a  conveyance  Qilb.U£:f9a» 

of  a  private  nature.    To  prevent  this,  the  Legiflature, 

in  the  fame  feffions,  pafled  an  ad,  27  Hen.  8.  c.  16. 

by  which  it  was  enaded,  that  no  manors,  lands,  tene* 

ments,  or  other  hereditaments,  (honld  pafs  from  one 

to  another,  whereby  any  eftate  of  inheritance  or  free^^ 

hold  Ihould  be  made  by  reafon  of  any  bargain  and  fale 

thertofj  except  the  lam^  bargain  and  fale  be  made  by 

writing  indented,  fealed,  and  inroUed  in  one  of  the 

king's  courts  of  record  at  Wejimin/iery  or  within  the 

county  where  the  lands  lie,  before  the  cuftos  r^ulefum 

and  two  juftices  of  the  peace,  and  the  clerk  of  the 

peace  of  the  fame  county,  or  two  of  them  at  the  les^, 

whereof  the  clerk  of  the  peace  to  be  one. 

%  27.  This  ftatute  requires  that  all  bargains  and 
lales  fhall  be  by  deed  indented,  and  the  time  prefcribed    * 
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tinft.  674.      for  inrolment  is  fix  lunar  months,  to  be  computed 

Dyer*2 1 8  6.     ^^^  *^  ^^^^  ^^  *c  deed,  which  is  exclufive ;  and  if 
Hob.  140.        (he  deed  has  no  date,  then  the  time  muft  be  computed 

from  the  delivery. 

« 

S  28.  By  the  ftatute  5  Eliz.  c*  26.  bargains  and  fales 

affeding  lands,  tenements,  or  hereditaments,  in  the 

counties  palatine  of  Lancajier^  Chefterj  and  the  bifhop- 

ric  of  Durham^  are  dire&ed  to  be  inrolled  in  the  re- 

^^ve  courts  of  thofe  counties. 

S  29.  By  the  ftatute  5  Ann^  c.  18.  it  is  enaded,  that 
all  bargains  and  f^des  of  any  manors,  lands,  tenements, 
and  hereditamentB  lying  within  the  wefl  riding  />f  the 
county  tX,  Tork^  which  (hall  be  inrolled  before  the  re- 
giilcr  at  the  public  office  at  Wakefield^  fhall  be  as  good 
as  if  inroUed  at  Wejhninjler. 

%  30.  By  the  ftatute  GAnn^  c.  35.  f.  i6.  it  is  en* 
«&ed,  that  all  bargains  and  fales  of  lands,  tenements, 
and  hereditaments  lying  in  the  eaft  riding  of  the  county 
of  Tn-kj  or  in  the  town  of  Kingjion^ufon-Hull^  which 
ihall  be  inrolled  at  Beverly^  fhall  be  as  good  as  if  in* 
roHed  at  Weftmin/ier. 

$  3f«  There  is  a  claufe  in  this  a&,  f.  30.  that  in  all 
deeds  of  bargain  and  fale  inrolled  in  purfuance  there- 
of,  whereby  any  eftate  of  inheritance  in  fee-fimple  is 
limited  to  the  bargainee  and  his  heirs,  the  words  grant, 
bargain,  and  fell,  fhall  be  ezprefs  covenants  to  the 
bargainee,  his  heirs  and  afCgns,  from  the  bargainor, 
that  the  bargainor,  notwithftanding  any  aft  done  by 

8  him. 


«< 
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>  »  • 

him,  waSy  at  the  time  of  the  execution  of  fuch  deed^ 
feifed  of  the  hereditaments  and  premifes  thereby  grant* 
ed,  bargained,  and  fold,  of  an  indefeafible  eftate  in 
fee-fimple  free  from  all  incumbrances,  (rents  and  fer- 
vices  due  to  the  lord  of  the  fee  only  excepted),  and 
for  quiet  enjoyment  thereof  againft  the  bargainor,  his 
heirs  and  afligns,  and  all  claiming  under  him,  and  alfo 
for  further  affurance  thereof  to  be  made  by  the  bar- 
gainor, his  heirs  and  aiOgns,  and  all  claiming  under 
I^m,  unlefs  the  fame  fliall  be  reflrained  and  limited  by 
ezprefs  particular  words  contained  in  fuch  deed ;  and 
that  the  bargainee,  his  heirs,  executors,  adminiflrators^ 
and  affigns  refpe£lively,  fliall  and  may  in  any  action  to 
be  brought,  aifign  a  breach  or  breaches  thereupon,  as 
they  might  do  in  cafe  fuch  covenants  were  expre(sly 
inferted  in  fuch  bargain  and  fale* 

$  32.  By  the  ftatute  8  Geo.  2.  c,  6.  f.  2i.  it  is  91- 
aded,  that  bargains  and  fales  of  lands  lying  within 
the  north  riding  of  the  cwnty  of  Torky  fliall  be  in- 
rolled  by  the  regifter  of  that  riding,  and  fliall  be  as 
efl^dual  as  if  inroUed  at  Wejimnjier.  And  a  claufe  is 
inferted  in  this  ad,  f*  35*  fimilar  to  that  which  is  ilated 
in  the  preceding  fe^on, 

S  33*  ^y  ^^  ftatute  10  Ann^  c  18.  f,  3.  it  is  eh- 
^ded,  that  a  copy  of  the  inrolment  of  a  bargain  and 
fale^  examined  with  the  inrolment  and  figned  by  the 
proper  officer,  and  proved  upon  oath  to  be  a  true  copy, 
ip  examined  and  figned,  fliall  in  all  cafes  be  of  the 
l^e  force  and  eifed,  as  the  indenture  of  bargain  and 
lale  would  be,  if  the  fame  was  produced. 

N  3  S  34-  There 


lit 

ExeeptioB- 
Lands  in 
Cities  and 
Boroughs. 
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S  34*  There  is  a  provifo  in  the  ftatute  of  inrol* 
menu,  ^7  Hen.  8.  that  it  ihall  not  extend  td  lands,  &fr« 
lying  within  any  city,  borough,  or '  town  corporate, 
wherein  the  mayors,  recorders,  l^c.  have  authority  to 
inroll. 


f  loft.  675* 


§  l^.  In  confequence  of  this  provifo,  lands  and  te« 
nemcnts  in  cities,  boroughs,  &fr«  having  the  privi« 
lege  of  inrolment,  are  not  within  the  aA :  for,  al« 
though  the  intention  of  the  ftatute  was  only  to  exempt 
them  from  inrolments  in  the  courts  at  Weftndnjler^  yet 
the  ftatute  is  worded  in  fuch  a  manner,  that  they  are 
^charged  from  any  inroUment  at  alL 


j|Inft.67i. 


Kelatton  of 
the  Inrol- 
oicnf. 
i  loft.  674. 


S  36.  The  words  of  the  ftatute  27  Hen.  8.  of  in« 
rolments,  only  extend  to  eftates  of  inheritance  or  free- 
hold|  and,  therefore,  a  bargain  and  lale  of  lands  for  a 
tenn  of  years  need  not  be  inrolled. 

§  37,  In  confequence  of  the  ftatute  of  inrolments, 
the  freehold  does  not  pafs  from  the  bargainor  until  the 
deed  of  bargain  and  lale  is  duly  inroUed  ;  but,  if  it  be 
inrolled  within  the  fix  months,  then  the  inrolment  has 
fuch  a  relation  back  to  the  dat6  or  time  of  delivery  of 
the  bargain  and  fale,  that  the  freehold  is  confidercd  in 
law  as  having  pafled  to  all  intents  and  puipoJies  from 
the  bargainor  to  the*  bargainee,  immediately  oA  tht 
date  or  delivery  of  the  bargain  and  fale ;  and,  there* 
fore,  all  incumbrances  and  mefne  conveyances  made 
by  the  bargainor  between  the  date  or  delivery,  and  the 
inrolment,  are  void  againft  t)}e  bargainee* 


$38.  Qm 
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5  38.  One  Sewjler  being  feifed  of  certain  lands  la   Malfeiy  t. 
fee,  by  deed  dated  7th  Nwembetj  bargained  and  fold    tlv^%^ 
them  for  money.     On  the  9th  of  the  fame  month,  he   ^^«»  ^• 
acknowledged  a  recognizance  to  another  perfon,  and, 
on  the  20th,  the  deed  was  inroUed :  zfcire  facias  was 
brought  upon  the  recognizance,  and  the  queftion  was,    ^ 
whether  Sewjier  was  to  be  confidered  as  having  been 
feifed  of  the  lands  on  the  9th  of  November ^  the  deed 
not  having  been  inroUed  until  the  20th  of  the  fame 
month.    It  was  adjudged,  unanimoufly,  thait  Sewjfer 
was  net  feifed  in  fee  of  the  land  on  the  9th  of  Novem* 
i>er^  for  that,  when  the  deed  was  inroUed,  the  bar* 
gainee  was,  in  judgment  of  law,   feifed  of  the  land 
from  the  date  of  the  deed. 

5  39*  Neither  the  death  of  the  bargainor  or  the  3  Inft.  674. 

bargainee  before  inrohnent,  will  prevent  the  ptffing  ^^  cro 

of  the  eftate.    And,  where  the  bargainee  dies  before  J^  4oB. 
inrolment,  his  heir  Ihall  be  in  by  dcTcent. 

§  40.  Though  the  inrolment  has  relation  back  for  sTnft.  671. 
the  advantage  of  the  bargainee  to  avoid  all  mefne  in*  piow^'r  ^ 
cumbnmces  and  conveyances,  yet,  when  the  lands  are  q^'^^' 
alfo  conveyed  by  fine  or  feoffment  to  the  bajrgainee 
before  inrolment,  he  fliall  take  by  the  fine  or  feoff- 
ment.    Therefore,  if  A.  bargains  and  fells  to  B.^  and, 
before  the  bargain  and  fale  is  inroUed,  the  bargainor 
levies  a  fine,  fuffers  a  recovery,'  or  makes^  a  feoffment 
of  the  lands  to  J?.,  he  wiU  be  in  by  the  feoffment^ 
fine,  or  recovery,  becaufe,  when  a  conveyance  by  the 
common  law,  and  one  by  the  ftatute,  concur,  that  by 
the  coqimon  law  ihaU  be  preferred.    But  if,  in  a  cafe 

N4  of 
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kind,  th^  bargaiaor  incumbers  the  land  between 
the  execution  of  the  bargain  and  (ale,  and  the  levying 
d^  ^e,  ^c.  diea  the  inrolment  ihall  have  relation 
back  for  the  avoiding  fuch  meihe  incumbrances  im 
£tvour  of  the  bargainee. 

Le  Neve  ▼•     .     C  41.  It  is  faid  by  Lord  Harduackfy  in  a  cafe  which 

LcNevc 

vrill  be  ftated  in  the  sift  Chapter  of  this  lltle»  that  if 
ihere  be  a  prior  bargainee^  whofe  deed  is  not  inroUed, 
«nd  a  fecend^  whofe  deed  is  properly  inrolled,  if  this 
laft  had  notice  of  the  prior  decd^  the  prior  fliall  prevail 
in  equity }  and  if  he  has  any  other  conveyance  as  a 
feoffment,  or  a  leafe  and  releafe,  the  firft  vendee  ihall 
likewife  prevail  at  law. 

$  42.  A  bargain  and  lale  docs  not  diveft  any  eftatC|| 
as  v^ill  be  fliQwn  in  the  next  Chapter* 
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SQftkm  $• 

npHE  fecondfort  of  cpnTCywcis  wlucb  derlvw  its  Vgcmqt 
^    tSc(Jt  from  the  ftatute  of  ufeq,  »!»d  operateg  with* 
out  traofmutation  of  pofiei{|o9,  k  %  cffytf^l  fQ  ftmid 
feifed  to  ufes* 

Formerly,  if  a  perfon  had  coYtnjutted  and  agmed  Howd.  jej. 
fi>r  himiblf  and  his  hdn,  that,  for  a  certain  coB$(jkra-  ^^^* 
tion,  another  ibould  have  hi$  lands,  though  dit  hadg 
did  not  pafs  for  want  of  livery,  yet  the  covenantee 
acquired  the  ufe.  And,  now,  wh^iyevar  4  covenapt.of 
this  kind  is  entered  into,  if  the  coftfideraticm  be  full* 
<^t,  a  u&  aiifes  out  of  the  feifin  of  the  covenanter, 
tAdch  is  immediately  executed  hy  the  ftatute  in  the 
idftuiqui  ufi^  who  thereby  a«q^e$  the  legal  efti^  and 
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What  Words 

accriTRiy.      ^ 
1  Vent.  137. 
J  Vent.  150. 
WiBetR.676. 


rale  irXIL    Died.     Cb.  xii.  §  2—5. 

S  2*  The  proper  and  technical  words  of  this  con- 
vcyance  are,  covenant  to  iland  feifed  to  the  ufe  of  A.^ 
bfc.  but  any  other  word^,  fuch  as  grants  bargain  and 
fell,  or  aflign,  will  create  a  covenant  to  ftand  feifed^ 
if  it  appears  to  have  been  the  intention  of  the  party 
to  ufe  them  for  that  purpofe. 


Crcffinpr  t, 
Scudamure, 
iMod.  175. 


W?lkcr  V. 
Dal',  2  Lev, 
313. 

Olrraa  ▼• 
Sb<?Hfe» 
3  Lev.  370. 


§  3.  A.y  in  confideration  of  natural  love,  augmbit- 
ation  of  portion  and  preferment  of  his  daughter  E.  in 
marriage,  and  for  other  good  and  valuable  confidera- 
tions,  did  give,  grant,  bargain,  fell,  alien,  enfeoff,  and 
ronfirm  to  £.  and  her  heirs,  ^c.  with  a  covenant  for 
quiet  enjoyment,  and  fpecial  warranty :  all  th^  coun 
held,  the  land  fhould  pafs  by  way  of  covenant  to  (land 
feifed* 


Harrifon  ▼• 

AufUn, 

3  Mod.  237. 


§  4*  A  fettlement  was  made  in  the  following  words : 
^^  If  I  have  no  iflue,  and,  in  cafe  I  die  without  iflue 
**  of  my  body  lawfully  begotten,  then  I  give,  grant, 
<<  and  e6nfirm  my  land,  &fr.  to  my  kinfwoman  Sdrab 
^^  Stokes  J  to  have  and  to  hold  the  lame  to  the  ufe  of 
^^  myfelf  for  life,  and,  after  my  deceafe,  to  the  ufe  of 
^*  the  faid  Saraby  and  the  heirs  of  her  body  to  l>e 
^*  begotteni  with  remainders  over  J*  It  was  held,  that 
this  was  a  good  covenant  to  ftand  feifed. 


Doe  V.  Sitiip.  §  5*  George  Sin^oHj  in  confideration  of  his  mar- 
K°2s.  *  ^^S^  ^^^  ^^^  Sfiftey^  gave»  granted,  enfeoffed,  aliened^ 
WiBidl.673.  and  confirmed  lands  to  jinn  and  WiJiiam  Storey  and 

their  aifigns,  habendum  to  the  ufe  of  Ann  Storey  for 
remainder  to  the  heirs  of  her  body  begotten  by 

.Simeon 


WiUe»R.tf8«. 
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Simpfouj  who  covenanted  that  the  lands  fltoold  remain 
to  the  faid  ufes. 

The  marriage  took  cffcft,  and,  foon  after,  Simp/on 

became  a  bankrupt.    His  affignees  fold  the  land,  con- 

fideiing  the  deed  as  void  in  law,  or,  if  not,  that  Simp- 

fon  was  tenant  in  tail  under  it.    It  was  refolved,  that 

the  deed  fhould  operate  as  a  covenant  to  ftand  feifed. 

^  6.  Tbomat  Kirkby  executed  indentures  of  leafe   R««  v-  X?;* 

nwr»  1  Wilu 

and  relcafe  to  his  brother.'  The  leafe  was  made  for  a  r.  75. 
year  in  the  ufual  manner.  The  releafe  witneffed,  that 
for  the  natural  love  which  Thomas  Kirkby  bore  to  his 
brother,  and,  in  confideration  of  100/.  paid  to  him 
by  his  brother,  he  granted,  releafed;  and  confirmed 
unto  his  brother,  (in  his  adual  poffeffion  then  being 
by  virtue  of  the  leafe  for  a  year),  after  the  death  of 
the  faid  Thomas  Kirkby^  all  that  clofe,  &fc.  to  hold  the 
lame  to  his  brother  and  the  heirs  of  his  body.  It  was 
admitted,  that  this  releafe  was  void  as  a  common  law 
afTurance,  becaufe  it  was  a  grant  of  a  freehold  to  com- 
mence infuturoi  but  the  court  was  unanimouily  of  DoeT.  $4. 
opinion,  that  it  Ihould  be  confiderod  as  a  covenant  to  RVgy.. 
ftand  feifed. 

S  7.  A  covenant  to  ftand  feifed  bang  iimilar,  in  Who  may 
many  reTpe&s,  to  a  bargain  and  fale,  it  fpUows,  that  {^(^Jl 
no  perfon  can  transfer  lands  by  this  mode  of  convey- 
ance, who  cannot  be  feifed  to  a  ufe. 

5  8.  It  aifo  follows,  from  the  fame  principle,  that  whtt  miy  b« 
jio   fpcdes    of  property    can   be  transferred  by  co-»  «^»^«T^  **T» 

venant 


m 
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yefUDt  to  ihuid  ieifed,  which  ^ai^ot  be  conveyed  to 
a  ufe. 


Wifeman's 
Cafe,  2  Rep. 


Ydvcrton  v, 

Ydvertoa, 

Cro.  Ellz. 

401. 

2  Roll  Ab. 

790. 


\  S  9«  A  covenant  to  ftand  feifed  oxily  pafles  landsr 
tv'hereof  the  covenantor  is  a&ually  fei&d  or  entitled  to 
ia  reniainder  at  the  time  of  the  execution  of  the  deed ; 
becaufe  the  ufe  muft  arife  out  of  the  feifin  which  the 
covenantor  has  at  the  time. 

§  10*  A  fitther  covenanted,  in  coofideration  of  na* 
tural  affedion,  to  ftand  feifed  of  all  the  lands  which  he 
had,  or  fliould  afterwards  purchale,  to  the.  ufe  of  him- 
fe}f  for  life,  remainder  to  his  youngeft  fon  and  his 
liUFB^  He  afterwards  purchafed  lands,  and  died.  *  It 
was  determined,  that  the  after-purchafed  lands  did  mt 
yeft  in  the  younger  fon  by  this  deed,  becautb  a  mw, 
cannot,  by  a  covenant,  raife  a  ufe  out  of  land  which 
)ie  hath  not. 


Barton's 
Cafe,  2  RbD 
Ab.  790. 


What  Coo- 
fideration n€< 
ccffary. 


.  5  II.  If  two  perfons  are  joi&t*tenants  in  fee,  and 
one  of  them  covenants,  that,  after  the  death  of  his 
companion,  he  will  ftan4  feiled  of  all  the  moiety  of 
his  companion  to  certwi  ufes,  though  the  covenantor 
furvives,  yet  no  ufe  ihall  arife,  becaufe,  at  the  timq 
of  the  covenant,  he  could  not  grant  or  charge  his 
moiety. 

§  1 2.  A  covenant  (p  l^aiul  feifed  bemg  ^  convey** 
ance  of  a  private  n^re,  .apd  valid  without  inrqlment, 
it  is  abfolutely  neceflary  that  the  confideration  be  either 
affe£^oh  to  a  near  relation,  or  marriage* 


S»3-If 
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§  13.  If  a  Ttt^j  in  confideration  of  the  natural    Sharrington 
love  which  he  bears  to  B.  his  brother,  covenants  to   pi^f^"^. 
Hand  feifed  to  the  ufe  of  B,  and  ji.  his  wife  for  their 
fives,  this  Ihall  raife'a  good  eftate  to  J.y  for  the  cove^ 
nantor  gives  the  eftate  to  ^.  in  confideration  df  rHd 
marriage  between  her  and  his  brother. 

§  14.  A  man  covenanted,  in  confideration  of  natu-   BouM  v. 
ral  love  and  affeftion  to  his  fon,  to  ftand  feifed  to  the   2  Roll  Ab. 
ufe  of  his  fon  for  life,  remainder  to  the  ufe  of  fucH   ' 
wife  as  the  fon  (hould  marry,  for  life,  (^c.  and  it  was 
held,  that  a  ufe  arofe  to  the  wife,  flie  being  within  the 
confideration;  for  it  was  for  the  advancement  of  his 
pofterity,  and,  without  a  wife,  the  fon  could  not  have 

pofterity* 

1 

5  15,  A  ufe  will  arife  to  a  wife,  without  any  confi- 
deration  expreiTed,  upon  a  covenant  to  ftand  feifed. 

§16.  Robert  Bedell y  by  indenture  between  him  and  Bedell's 
his  wife  of  the  firft  part,  James  his  fecond  fon  of  the  ^^^'  7  R^P- 
fecond  part,  and  Michael  his  third  fon,  of  the  third 
part,  in  confideration  of  natural  love  and  a£Fedion  for 
his  fons,  covenanted  to  ftand  feifed  to  the  ufe  of  him- 
felf  for  life,  remainder  to  bis  wife  for  life,  remaindei* 
ti  to  one  moiety,  to  one  of  his  fens,  and,  as  to  the 
other  moiety,  to  the  other  fon.  The  queftion  was, 
whether  any  ufe  arofe  to  the  wife  or  not.  It  was  ob- 
jeded,  that  the  wife  was  not  within  the  confiderations 
expreifed  in  the  tndentture;  and  no  other  confidera- 
tions could  be  averred  than  were  contained  in  the 
deed.  But  it  was  anfwered  and  ^refolved,  that  a  con- 
fideration 
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fideratkm  which  flood  with  the  deed,  and  W9S  not  re« 

pugnant  to  it,  might  well  be  averred.    And  when  he 

limited  the  lands  to  the  ufe  of  his  wife  for  life,  that 

Gpodtitk  ▼*    imported  a  fuffident  confideration  in  iffelf,  and  there 

K.^j^  needed   no  averment^  for   mamfejia  frobattone   ncn 

indigent 

$17.  Love  and  affeftion  to  an  illegitimate  child 
is  not  a  fuiEcient  confideration  to  raife  a  ufe  in  a  cove* 
.  nant  to  fland  feifed. 

Perrot's  Cafe^       $  1 8.  A  perfon  covenanted,  in  confideration  of  na* 
2  Roll  Ah.      ^uyjj  \qyc  and  aflfedion,  to  fland  feifed  to  the  ufe  of 

785.  Djcr 

574.  pi.  i6«     himfelf  for  life,  remainder  to  A.  his  reputed  fon,  (who 

was  his  baflard),  for  life,  &r. ;  and  alfo,  covenanted 
Co  levy  a  fine,  or  make  a  feoffment  for  farther  affur- 
ance :  afterwards,  he  made  a  feoffment  in  fee  to  the 
covenantees,  in  performance  of  his  covenant,  to  the 
lame  ufes.  It  was  refolved,  that  no  ufe  arofe  to  jf. 
the  baflard  by  the  covenant,  for  want  of  a  confidera^ 
tion ;  nor  could  he  take  aay  thing  by  the  feoffment,  it 
being  only  made  for  further  affurance. 

$  19.  The  adopdng  a  fimame  is  not  a  fuffident 

confideration  to  raife  a  ufe  in  a  covenant  to  fland  feifed, 

as  was  refolved  in  Sir  Cbrijiopber  HatiotCs  cafe,  who 

2  c».  60!*        having  a  filler's  fon  named  NewpcrU  covenanted,  ia 

confideration  of  his  taking  the  name  of  HattoHy  he 
would  fland  feifed  to  his  ufe.  But  it  was  refolved, 
that  no  ufe  arofe,  for  want  of  a  fuficient  confl- 
deraaon. 

5  ^^*  ^t 
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§  20.  It  is  fiud,  in  RolFs  Abridgement ^  that  the  coii«   Tit.  Ufe, 
fideration  of  ancient  acquaiatance,  or  of  being  cham*   Y\om!\o%^ 
ber-fellows^  or  entire  friends,   ihall  not  raife  a  ufe« 
For  the  obligation  that  a  man  has  to  his  own  £unily^   Gini.Uiet4«. 
is  fuppofed,  by  all  governments,  to  be  fuperior  to  oblin 
gations  of  mere  gratitude ;  and,  therefore,  the  Chancery 
vill  not  prefume  that  it  is  the  party's  inttot  to  difpofe 
of  lands  out  of  the  family,  where  any  ceremony  is 
abfent  that  is  neceflsuy  in  law  to  the  making  fuch  a 
contradl. 

5  2i«  In  the  cafe  of  a  covenant  to  (land  feifed,  a  Paj^t*tCafe» 
ufe  will  arife  to  thofe  who  are  within  the  confideration,   ^  ^^^  *^*** 
though  no  txfe  will  arife  to  thofe  who  are  ftrangers 
to  it. 

3  22.  Tenant  in  tail,  remainder  in  fee,  the  perfon  Wtfeman's 
m  remainder,  to  the  intent  that  his  lands  ihould  con-  ^^^*  *  ^*^ 
tinue  and  remain  in  his  family,  name,  and  blood,  co- 
venanted to  ftand  feifed  to  the  ufe  of  himfelf  and  the 
heirs  male  of  his  body^  remainder  to  the«rufe  of  his 
brothers  in  tail,  remainder  to  the  ufe  of  the  queen, 
her  heirs  and  fucceflbrs.  It  was  refolved,  that  a  ufe 
arofe  to  the  covenantor  in  tail,  and  to  his  brothers ; 
but  that  no  ufe  arofe  to  the  queen,  for  want  of  a  con^ 
fideration. 

S  23.  Paul  Rifley,  by  indenture  between  him  and   SmJth  v. 
Sir  Thomas  Denton^  Sir  A.  Dent^i^  Thomas  Ri/ley  his  c^^^^^ 
brother,  and  W.  Withers^  covenanted  and  agreed  with  5^9* 
them  to  ftand  feifed  of  certain  tenements,  to  the  ufe 
of  himfelf  for  life,  remainder  to  the  ufe  of  his  vpfe  for 

life. 
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lifa,  rdxiamder  to  the  ufe  of  the  covenantees  and  their 
Beirs  tipoti  feveral  trufts  for  his  childr^.  It  was  re- 
foived,  that  the  ufes  were  well  raifed^  and  vefted  in 
Thomas  his  brotheir,  he  bemg  of  the  blood  of  the  co« 
^nantor,  but  that  no  ufe  arofe  to  the  other  covenan- 
tees, the^  bemg  ftrangers. 

Whalcy  t.  S  ^4*  -^^  Covenanted  t6  Hand  feifed  to  feveral  tifes, 

Tancard,  and  afterwards  to  C.  for  99  years,  if  he  fhould  fo  long 
54.  live,  remainder  to  two  ftrangers  for  the  life  of  C.  to 

preferve  contingent  remainders,  remainder*  over.  It 
was  agreed  by  all,  that  the  remainder  to  the  two  ftran- 
gers was  void,  they  not  being  of  the^  blood  of  the 
covenantor,  fo  that  they  could  not  enter  for  a  for- 
feiture. 

A  R«nt  may  §  25.  In  confequence  of  the  4th  and  5th  fedions  of 
^C^v"'1?°°  the  Statute  of  Ufes ^  a  rent  may  be  rcferved  on  a  cove- 
be  nant  to  (land  feifed. 


Rivetti  T.  S  ^^-  Thtts,  where  A.^  in  confideration  of  natural 

Godfon,  love  and  aflfeflion,  covenanted  to  (land  feifed  to  the  ufe 

of  himfelf  iat  life,  remainder  to  B.  his  fon  in  tail,  and 
to  the  intent  that  B.  (hould  have  a  rent  ifluing  out  of 
the  lands  during  the  life  of  A.  It  was  refolved,  that 
upon  the  words  of  the  4  th  and  5  th  felons  of  the 
Statute  ofUfes^  B.  was  entitled  to  this  rent. 

The  Eftate  §  27.  In  the  cafe  of  a  covenant  to  ftand,  the  eftate. 

tn"a  Ufc*  ^^'    continues  in  the  covenantor  until  a  lawful  ufe  arifes* 
arifcs.  Thus,  it  is  faid  by  Manwood^  Chief  Baron,  that  if  i 

man  makes  a  feoHment  in  fee,  to  th6  ufe  of  A*  foi 

life, 


hife,  remainder  to  the  ufe  of  B.  for  life,  remaindei'  B 
the  ufe  of  C.  in  fee,  if  ^.  refufes,  B.  fhalt  take  hi$ 
eftate  prefently,  for  the  feoffor,  by  his  feofiinent,  liath 
given  all  his  eltate  out  of  him,  and  all  the  uTes  are 
treated  out  of  it,  as  out  of  oiie  aiid  th^  fame  root  \ 
and,  therefore,  as  long  as  any  of  the  ufes  can  take 
effe£t,  the  feoffor  ihall  not  hi^Ve  the  land.  But,  in  the 
cafe  of  a  totenant  whi(ih  riifeth  an  ufe,  there  the  con- 
fideration,  which  is  the  caufe  that  rkifes  eviiry  feveral 
ufe^  U  fevefal ;  and  all  the  ufe3  grow  and  rife  oiit  of 
the  eflate  of  the  covenantor ;  and,  therefore,  there,  if 
one  Vefufes,  he  who  is  next  in  remainder,  fhall  not 
take  the  land  prefently,  but  the  covenantor  (hall 
keep  ir. 

§  ^8.  A  ba'fgaih  atid  fale,  and  towtAsxA.  to  ftand  a  Birgaia 

feifed,  pafs  no  int«-eft  but  that  which  the  bargainor  ^?**  ^^^^^  ^^ 

or  covenantor  can  lawfully  transfer,  for^  as  ndthing  but  ftwid  feifedt 

a  ufe  palies  by  thole  conveyances,  and  as  no  'me  can  any  EiUte.  . 

poffibly  be  greater  than  the  eftate  out  of  which  it  is  ^'^^*  ^^** 

created,  it  follows^  that  where  a  ufe  is  granted  which  Tit.f  i.ch.  3. 
is  greater  than  the  legal  eftate  out  of  which  fuch  ufe    '     *   ^'  ^' 
is  to  iffue,  it  is  merely  void,  and  the  ftatute  executes 
the  poffeifion  to  fo  much  only  of  the  ufe,  as  is  lawfully 
granted^ 

§  29.  Thus,  if  a, tenant  for  life,  with  contingent  Titi6.cb.6. 
remainders  depending  on  his  eftate,  conveys  away  his  ^*  ^* 
eftate  for  life  to  a  ftranger  ia  fee  by  bargain  and  fale, 
or  covenants  to  ftand  feifed  thereof  to  ^  the  ufe  of  his 
fon  in  fee,  the  bargainee^  or  covenantee  will  only  take 
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^  «flate  for  life,  and  the  contingQat  remauuiers  will 
not  be  deflrojed» 

Seymour's  §  y^  la  tho  fame  mamer^  i£  a.  teaauit  in  tail  bar* 

oc/'x  Atk.^2.   E^^  ^^  ^^^  ^^^  eflate,  or  covenants^  to  (land  filled 

of  it  ia  &e,  the  bargainee  or  covenantee  will  only  ac- 
qjiUrera  bafe  fee,  that  is,  an  eilate  to  him  and  bis  heirs, 
determinable  on  the  deach  of  the  tenant  in  tail }  and 
Ae  i&e^  in  tail  will  not  be  put  to  his  fonnedon  on  did 
death  of  his  anceflor,  but  may  enter  on  the  hmdd,  and 
Iring  an  ejefbnent^  bocaufe  thefe  conveyai&es  do  not 
cFeate  a  difeontinuaace^ 

NoUfescan  §3'*  ^^  ^^  ^^^  ^  declared  on  a  bargain  and 
on  thcfc'cin.  ^^»  ^^  covenant  to  ftand  feifed,  but  to  the  bargainee 
▼eyaaces.        or  covenantee  i  becaufe  thefe  conveyances  <mly  pafs  a 

vtfci^  and  the  legal  eftate  and  poflfeilion  is  transferred 

Tit.i^;«lbf»  by  the  ftatute.    Now,  it  has  been  fhewn,  that  the 

5*  "*  ftatute  only  eiECCutes  the  firfl:  ufe,  and  not  the  fecond  s 

lb  that  the  fecond  ufe  is  void  in  law,  but  is  fupported 

in  et]ttity  under  the  name  of  a  trufL 
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Se£tion  i« 


'TpHERE  is  a  third  fort  of  conrcyance  ufually  Origin  and 
•*  claffed  under  thofc  which  derive  their  effect  **"«<>• 
fr<mi  the  ftatute  of  ufes,  but  of  which  only  one  part 
it  derived  from  that  ftatute,  and  the  other  part  from 
die  principles  of  the  common  law.  It  is  called  a  leafe 
and  rdeaie,  but  it  is  in  fad  a  bargain  and  fale  for  a 
year,  and  a  common  law  releafe,  operating  by  way  of 
enlargement ;  and  owes  its  rife  to  the  following  cir« 
Cttmftaaces« 


$  2.  The  frsnnerts  of  the  ftatute  of  ufes  fbrefaw, 
liM  fireehold  eftates  would  thenceforth  become  tran& 
ferable  by  parol  only,  without  any  form  or  ceremony 
WhatQfrar.  A.claufe  was  therefore  inferted  in  that 
Ihtnte,  by  which  all  bargains  and  iales,  of  freehold 
«fiatei^  irere  required  to  be  made  by  writing,  indented 

O  a  and 
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and  inrolled.  This  provifion,  which,  if  it  had  na( 
been  evaded,  would  have  introduced  an  almoft  uni-* 
verfal  regiiler  of  conveyances  of  the  freehold,  in  the 
cafe  of  corporeal  hereditaments,  was  foon  defeated 
by  the  omiifion  to  extend  the  ftatute  to  bargains  and 
fiales  for  terms  of  years. 

i  beeves  §  3*  In  the  times  of  Hen.  6.  and  Edw.  4.  it  was 

"»ft-  357*       not  unufual  to  transfer  freehold  eftates  in  the  follow-* 

ing  mannen  A  deed  of  leafe  was  made  to  the  party 
intended  to  be  the  purchafer,  for  three  or  four  years^ 
and  after  the  leffee  had  entered  iiito  poflfeiSon,  a  deed 
of  r^leafe  of  the  inheritance  was  executed  to  him, 
which  operated  to  enlarge  his  eftate,  from  a  term  for 
years,  to  a  fee  fimple,  and  thus  he  became  feifed  in 
fee,  as  completely  as  he  could  have  beoi  by  fine  or 
foofiment  with  livery* 

§  4*  When  it  was  obferved  that  the  flatme  of  ufes 
transfjsred  the  aftual  pofTeflion  without  entry,  the  idea 
of  a  leafe  and  releafe  was  adopted.  A  bargain  and 
fale  for  a  year  was  made  by  the  tenant  of  the  freehold, 
to  the  p^on  to  whom  the  lands  were  intended  to  be 
4  Reeves  355.   releafed.    This  bargain  and  fale,  in  confequence  of 

the  confideration,  makes  the-bargainor  (land  feifed  tp 
ufe  of  the  bargainee,  without  any  inrolmeAt;  by 
which  means  the  ufe  of  the  term  for  a  year  Is  vefted 
in  the  bargainee^  and  then  the  ftattite  transfers  the 
po0ei&oli,  fo  that  the  bargainee  becomes  immediately 
capable  of  accepting  a  releafe  of  the  freehold  and 
reverfion }  and  accordingly  a  releafe  is  made  tb  him^ 
dated  the  day  next  after  the  day  of  the  date  of  the 

bargain 
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bargaip  and  fale  :  This  is  held  to  fupply  the  place  of 
livery  of  feiiin,  and  fo  a  conv^ance  by  leafe  and  re- 
leafe,  is  confidered  as  equal  to  a  feoffment  with  livery 
of,  feiiin*. 

§  $.  The  validity  of  this  conveyance  was  formerly 
miMih  doubted)  and  Mr.  Noj  was  of  opinion,  that  it   *  Mod.  25a. 
could  not  be  fupported  without  an  aftual  entry,  by 
the  bargainee  on  the  lands.    But  it  was  determined  in 
the  Court  of  Wards,  18  Jqc.  i.,  by  the  two  Chief 
Juftices,  Montague  and  Hobarty  and  Tanfield  Chi^f 
Baron,  *^  That  upon  a  deed  of  bargain  and  fale  for   Lutwich  v« 
**  years,  of  lands^  whereof  he  himfelf  isin  poffeffion,  cro.  Ja.  604. 
**  and  the  bargainee  never  entered,  if  afterwards  the   Cro.Car.n©. 
^'  bar;^dnors  make  a  grant  of  the  reverfion  (reciting 
*^  this  leafe)  expcdant  upon  it,  to  divers  ufes,  that  it 
^  is  a  good  conveyance  of  the  reverfion,  and  the 
*  eftate  was  executed  and  vefted  in  the  leiTee  for 
^*  years,  by  the  ftatute,  and  was  divided  from  the 
^^  reverfion ;  and  n6t  like  to  a  leafe  for  years,  at  the 
^  common  law :  for  in  that  cafe  there  is  not  any  ap« 
^  parent  leffee  till  he  enters ;  but  here  by  operation 
^^  of  the  ftatute,  it  abfolutely  and  aflually  vefts  the 
^^  eftate  in  him  as  the  ufe,  but  not  to  have  trefpafs 
^^  without  entry,   and    adhial   poffeffion,   wherefore 


^  FaUm  PUBps  fays,  that  this  conveyance  wai»  <'  at  firft  only 
'<  purpofely  contrived  by  Sojcant  Franeu  MiwrCf  at  the  requeft  of 
**  the  Lord  Norrii,  to  the  end  that  fome  of  his  kindred  or  near 
^*  relations  ihould  not  take  noticei  by  any  fearch  of  public  records, 
**  what  oooteyance  or  fettlcmeiit  he  (hould  make  of  his  Eftate.'* 
Treat,  on  the  Writ  of  C^jpm. 

O  3  «  they 


X9& 


Barker  t. 
Keate, 

2  Mod«  249« 

»53- 
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^  diej  would  not  permit  this  point  to  be  -further 
argued* 

§  6.  In  a  fubfequent  cafe,  determined  in  ap  Car.  s« 
where  there  was  a  bargain  and  fale  for  years,  followed 
by  a  releafe ;  judgment  was  given  by  the  whole  court, 
^  That  the  leafe  being  within  the  flatute  of  afet, 
^^  there  was  no  need  of  an  aftual  entry,  to  make  the 
^  lefiee  capable  of  the  releafe,  for  by  virtue  of  the 
^  ftatute  he  (hall  be  adjudged  to  be  in  aftual  pof^ 
«*  feffion.'* 


6  Mod.  44« 
a  Lev.  io8. 


Who  may 
convey  by, 
and  what. 


§  7*  The  recital  of  a  leafe  for  a  year,  in  a  deed  of 
releafe,  is  good  evidence  of  fach  leafe  againft  the  re- 
leafor,  and  all  thofe  who  claim  under  him,  but  not  as 
to  others,  without  proving  that  there  was  fiich  a  deed, 
and  that,  it  was  lofb  or  deftroyed* 

§  8.  Hvery  perfon  who  is  capable  of  being  fdfed  to 
the  ufe  of  another,  may  convey  his  eftate  by  leafe  and 
releafe }  and  every  fpecies  of  property,  that  is  capable 
of  being  conveyed  to  ufes,  may  be  conveyed  by  kafe 
and  rdejife. 


Eftate8  III  S  Q.  An  eftate  in  remainder  or  reverfioo,  expefkant 

Remainder  or        "^  ^  ^ 

Rcvcrfion.  on  an  eftate  for  years,  may  be  conveyed  by  leafe  and 
Cafes  and  releafe.  This  point  is  fully  proved  by  that  eminent  con- 
vol  a"*p?i44.   vcyjuicer,  the  late  Mr,  BMthy  in  an  opinion  which  has 

been  printed.  He  admits  Lord  Coke^%  pofition,  that  a 
releafe  cannot  work  without  a  pofleffiou ;  but  contends, 
he  only  means,  that  the  dlate  upon  which  the  releafe 
is  to  work  muft  be  a  vefted  eftat^ :  for  in  Ae  fame 
8  folio, 


1  Inft.  270A 
«.  3. 


r$tifi  XXX&  ff^ed.  a>.  xs.  %  9^1^.  1^ 

10^  LokI  Coke  fa]^— ^'  {f  g  mm  mkt  a  laafe  ior 
^  years,  remainder  for  years,  aad  the  firft  Jnflite  ei;^ 
^^  ters,  a  releafe  to  hixn  in  {he  r«ma{9fiter  f(Hr  yeaiB,  u 
<<  good,  to  enlarge  his  eftate  ;'*  which  fhows  hu  ifpL 
nion  to  be,  that  it  is  not  neceflary  that  the  eftate  to  be 
lenlarged,  ihould  be  tti  eftafie  ia  actual  poflfeffion,  and 
that  it  fiiflkes,  if  it  be  »  veftod  elbue,  iclivjdnl  fxsm 
j^  ultimate  reverficm* 

§  JO.  In  the  cafe  of  Sbortridge  v.  LampkigJbj  wbkt^ 
will  be  ftated  in  a  fubfequent  part  of  this  phapier,  ibf 
|)erfon  whp  made  a  conveyance  by  Ijeafe  and  fckai^ 
had  only  a  reyerKUm  ezpe&mt  on  a  term  for  jtaa^ 
and  this  cironmftance  jdbes  jiot  appear  to  have  been 
noticed,  either  by  the  pounfel  who  argued  the  caie, 
or  the  judges  who  deterouned  it. 

$  II.  It  is  now  a  common  prafUce  to  convey  eflatci^  i  Inft.  170  #• 
ia  lemaindsr  and  reverfion,  expedant  on  eftates  for  "  ^* 
life,  by  leafe  and  releafe ;  but  in  cafes  of  this  kind  it 
is  an  inaccuracy  to  fay,  that  the  releafee  is  in  a£lual 
pofleflion  cff  the  hereditaments  comprifed  in  the  bar* 
gain  and  fale  for  a  year.  The  proper  expreiluMi  is, 
that  they  are  aftually  vefted  in  him,  by  virtue  of  the 
bargain  and  fale,  and  the  operation  of  the  flatute  of 
nfes. 

S  J  a.  It  has  been  already  obferved,  that  no  ufe  can   what  Con. 
be  raifed  on  a  bargain  and  lale,  without  fome  pccu-   Qg^J^"°° 
tniary  confideration,  but  when  the  conveyance  by  leafe 
and  releafe  became  a  common  aifurance,  ^  only  a  no- 
minal confideration  of  five  ihillings  was  mentioned  in 

O4  the 
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the  deed  of  bargain  and  fale ;  and  even  a  refervfttioi^ 
of  a  pepper  com  rent  h^s  been  held  fufficient  to  raile 
a  ufe  in  a  bargain  and  fale  for  a  year,  to  ground  a 
rdeafe. 

Barker  Y»  §  i3»  A  bargain  and  fale  was  made  for  a  year,  by 

iFr«em.a49«   tbeword%  detnife^  granfyandtofarmlet^  yielding  and 
^  Wo4*  %5*'     paying  a  pepper  com  rent,  and  it  was  made  a  queftion, 

whether  a  releafe  could  operate  upon  it,  fo  as  to  make 
a  good  tenant  to  the  pracipe.  It  was  argued,  that  this 
was  only  a  leafe  at  common  law,  for  the  words,  de- 
mife,  grant,  and  to  farm  let,  are  words  ufed  at  the 
4Comqion  law,  and  there  was  no  word  of  ^onfideration, 
nor  of  bargain  and  fale  in  the  deed ;  fo  that  it  could 
jiot  be  intended  by  the  parties  that  it  fliould  operate 
by  way  of  ufe. — ad.  That  the  confideration  ^was 
executory^  and  alfo  contingent,  for  this  rent  of  a 
pepper  corn  was  not  to  be  paid  unlefs  it  was  de- 
manded, which  was  uncertain  whether  it  would  or 
not ;  befides  it  was  not  payable  prefently,  and  ^  future 
Confideration  could  not  raife  a  prefent  ufe. 

* 

3d,  That  the  confideration  of  a  pepper  com  was 
of  no  value  to  raife  a  ufe. 

But  all  the  ciourt  was  of  opinion,  that  this  leafe 
operated  by  the  ftatute  of  ufes  j  for  as  to  the  firft  ob- 
jeftion,  they  faid  it  had  been  often  adjudged,  that 
though  there  were  not  the  words  bai*gain  and  fell,  yat 
it  would  operate  by  way  of  ufe,  th^re  being  a  fufBcient 
•     (pnfideration, 


A? 
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As  to  the  fecond  obje^on^  they  hdd,  that  though 
this  rent  was  to  be  paid  futurely,  yet  it  was  a  prefeot 
duty,  and  the  obligation  to  pay  it  was  prefent,  for  the 
words,  yielding  and  paying,  make  a  covenant :  and 
North  faid,  that  where  things  are  done  in  the  fame 
inftant,  they  would  tranfpofe  them,  and  fuppde  a 
precedency,  it  being  to  fupport  common  afiurances, 
and  fo  they  might  fuppofe  the  covenant  to  pay  rent, 
to  precede  the  raifing  of  the  ufe,  and  then  the  con- 
^fideradon  would  be  executed.  North  alfo  faid,  he 
had  known  it  ruled  feveral  times,  that  a  leafe  and 
reieafe  in  the  fame  deed  was  a  good  conveyance,  for 
priority  fhould  be  fuppofed.  As  to  the  third,  they  all 
held  that  the  value  of  the  coniideration  was  not  ma« 
terial,  for  it  was  ufual,  if  an  eftate  was  of  the  value 
pf  a  thoufand  pounds  a  year,  to  make  five  fhilings 
the  coniideration  in  a  bargain  and  fale  for  a  year;  and 
by  Porterh  cafe,  i  Rep.  24.  a  penny  was  fuffident  to 
.  alter  the  ufe  of  a  feofiment,  and  to  caufe  the  feoffee 
to  be  feUi^  tp  his  o-^ufe* 


«oi 


Judgment  was  given  that  the  word,  grant,  would 
make  the  land  pafs  by  way  of  ufe,  and  that  the  refer- 

vation  of  a  pepper  com  was  a  fufficient  confideration  2  Mod.  253. 
to  raife  a  ufe. 

%  14.  There  is  no  neceflity  for  ezpreifing  smy  con- 
fideration in  a  deed  of  reieafe  to  a  bargamee  for  years, 
becaufe  fuch  reieafe  is  a  common  law  conveyance. 


S  15.  In  error  upon  a  judgn^cnt  given  in  the  Court   Shortridge^ 
M"  Common  Pleas,  the  caff  was,  that  Thomas  AJhby  ^lS? * 

J  (iemifed  79^- 


n 


/ 
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4eim(ed  the  premifes  an  quoftioa  to  J^n  Griffith ^  ioc 
fudy-one  ye«rs«  referving  rent  That  afterwards  faid 
Thom§s  4ft>byt  by  jndemire  d«te4  a8l}i  Slumber ^  in 
coafulraralion  of  five  ftiliiiigs,  bargained  and  fold  the 
premiiet^  to  Sir  WilHum  Mead$ws  and  others^  for  one 
year,  aod  by  jndeoture  dated  a9th  Septeinber^   he 

releafed  and  coafirnied  the  &id  premifes*  to  fiud 
M^adnvi  and  others  jn  feie» 

It  was  <:o^tended  that  this  reverfioD  did  not  pafs  to 
the  releafees,  becaule.  there  was  no  confid^ation  ex« 
|»refled  ift  the  releafe,  nor  any  «ife  d^lared  of  it« 

But  all  the  court  held  that  the  eilate  was  well  veiled 
in  the  rdeafises ;  tliaygjti .  no  <coQf]4era^n  was  e^-^ 
]3irefied  in  the  releafo. 

A  Leafe  and  .  $  i^.  A  Conveyance .  hy  leafe  and  releafe  does  not 
liL  dtveft^  4eveft  any  eflate,  or  cceafe  a  difcontinuance  or  far- 
Eftatc.  feiture.    For  Littleton  fays — ^^  By  force  of  a  releafe 

S.  6oo*  ^  nothing  (hall  pafs  but  the  right  which  he  may  law- 

/<  fully  and  rightfully  releaie,  witbovt  hurt  or  damage 
WiIksR.383«  ^^  to  Other  peribns  who  Aall  have  i%ht  thecdbi  after 

"  his  deceafc/' 

Whether  a  $  1 7.  It  appears  to  have  been  doubted,  whether 

^^^["^•^°*  -there  «an  he  a  tt&ilting  ufe  upon  a  jconveyancc  by 
Releaie.  leafe  and  releaie.    in  the  cafe  cf  £bortridge  v.  Lump^ 

f/i6.  '  ^'^'  t^gK  it  ^'^ss  held  idbat  if  a  kafe  and  rdeafe  was 
*  ^*  ^"y*  pleaded  to  A^  and  his  heirs,  and  no  conlideration  ap- 
^  Saik.!S7f«  peared,  nor  iaid  to  whofe  uie,  it  fliould  he  jntended 
7  M^.  76r     to  be  to  the  uiie  of  the  idealee,  and  Mr.  Juft..  jR^W/ 

faid. 
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iUt  he  was  mt  fiuisfied  riut  Ae  naAmeof  die  foi^ 
Yvyioce  vouU  a&nl  oi  a  mfiiltiiig  ixiie»  dK>vgh  itiMi 
9  coftveyance  iHiidi  ttfed  to  nilk  ufes  upom  to  1  lUiA 
pttfGfi,  t>y  espreft  mmls,  jet  in  SanStoA  k  mu% 
wmwea  l«w  oomvcyaaoi  And  if  a  lofe  ve»  nwki 
£ar  forty  yaaiia*  and  a  ftleitfs  <bertup<m  witkMMC  ixm* 
fideracioiii  (^  liibitiag  of  any  ufes,  it  maid  siot  te 
intaided  to  be  to  the  ufe  of  the  leflbr,  ht  ^ke  tWf 
extinguifhing  the  eflate  of  the  leflee  was  a  good  con* 
iideration, 

§  iS.  Without  queftioning  the  cafe  put  by  Mr. 
Juftice  Powell,  it  may  be  fairly  contended^  that  in  the 
cafe  of  a  bargain  and  fale  for  a  year  only,  and  for  a 
nominal  confideration,  with  a  releafe  thereon,  without 
any  confideration,  the  ufe  would  refult  to  the  original 
owner,  if  no  ufe  was  declared.  For  the  extinguifh- 
ment  of  a  term  for  one  year  could  not  be  demed  a 
confideration ;  and  therefore  there  could  be  no  ground 
for  contending  againft  the  ufe  refulting  in  this  cafe,  as 
well  as  upon  a  feoffment.  And  the  Lord  Ch.  Juft* 
and  Powell  agreed,  that  if  there  were  a  particular  ufe  Mem, 
limited  on  a  releafe,  the  reft  would  refult.  s  Ufes  V.s.  75. 

$  19.   In  cafes  of  conveyances  to  ufes  under  the  To  whom  the 
ftatute,  it  is  laid  that  the  pofTeffion  of  the  deeds  ap-  belong, 
pertains  to  the  feoffees,  and  not  to  the  c0ui  que  ufe^   '  ^"**  *  ^* 
becaufe  the  poffeffion  of  the  deeds  originally  belonged 
to  the  feoffees  to  ufes,  in  order  to  enable  them  to  de- 
fend the  title  to  the  land :  and  although  the  ftatute  of 
ufes  transfers  the  legal  eftate  to  the  ce/hd  que  ufe,  yet 
U  does  not  transfer  the  deeds ;  but  this  do£lrine  feems 

very 
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very  queftionable,  as  feofiees  to  ufes  have  now  ontf 
a  fcifin  of  an  inft^,  and  are  never  called  upon  to 
defend  the  land*  And  it  feems  reafonable  to  fuppofe, 
that  where  a  ftatute  transfers  the  legal  feifin  of  landa 
from  one  perfon  to  another ;  it  fliould  alfo  transfer  the 
title  deeds  of  fuch  lands,  as  they  muft  be  totally  ufe* 
kfs  in  the  hands  of  a  perfon  who  has  jlo  connesdon 
"^th  the  eftate^ 


ITTLE 


(      2bi      ) 


TITLE  XXXn, 

DEED. 

CHAP.  XIV. 
Of  DeclaroHms  of  Ufeii 


J  I.  Ongin  and  Nature  of , 

^.  Mufi  be  in  tVriiing* 
X I  •  NtTeehfdcal  Words  nec^arjf, 
13«  How  the  Lands  Jhomd  be 
defcribedm 

14.  No  Confideraiion  ntceffary, 

15.  Oeclarations  of  Ujes  made 

frior  to  FineSf  &c. 
20.  Declarations  of   Ufes   made 
Jubfe^pient» 


25.  Who  may  declare  Vfei* 
24.  The  Ktrtg. 
2^*  Married  Women, 
33.  Infants. 

37.  Idiots f  Lunatics f  Ufc* 

38.  The  Right  to  declare  U/es  si 

coextenfive  with  the  £/iate, 
41.  Ufes  may  be  ^declared  on  a 
Leafe  and  Rcleafe, 


Seftion  i  • 

T¥7ITH  refpefk  to  conveyances  derived  from  the   Origin  and 
^^  '  ftatutc  of  ufes,  which  are  faid  to  operate  by   ^^^'"'^  ''^• 
tranfmutation  of  pofleflion,  they  derive  their  effect 
from  the  following  principles. 

Where  lands  are  conveyed  by  feoffment,  fine,  or  Tit.  ii,c.  4. 

f  I2» 

recovery,  the  legal  feifin  and  eftate  becomes  vefted  by  ' 
thefe  conveyances  in  the  feoffee,  cognizee  or  recoveror. 
But  if  the  owner  of  the  eftate  declares  his  intention, . 
Aat  fach  feoffment,  fine,  or  recovery,  fhall  enure  to 
the  ufe  of  a  third  perfon,  a  ufe  will  immediately  arife 
to  fuch  third  perfon,  out  of  the  feifin  of  the  feoffee, 
cognizee,  or  recoveror,  and  the  ftatute  will  transfer 
the  adual  poffcffioa  to  fuch  ufe,  without  any  entry  or 
claim. 

S  2.  The 
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S  2.  The  deeds  by  which  the  ufes  of  fines  and 
recoveries  are  declared,  (for  feoffments  to  ufes  are  dif- 
continued,)  derive  their  eSeCt  from  the  ftatute  of  ufes, 
and  are  called  declarations  of  ufes.  Where  they  are 
executed  previous  to  the  levying  a  fine  or  fuffering  a 
recovery,  they  are  called  deeds  t^  lead  the  ufes.  But 
if  executed  fubfequent  to  a  fine  or  recovery,  they  are 
then  called  deedd  td  declare  ^  ufts  of  them. 

§  3*  With  refped  to  deeds  execnierf  prior  to 
OoQiitersof  the  levying  a  fine  or  fufferiHg  a  recovery,  it  was 
C^}lr^'*  refolved  mtja.i.  1  ft^  That  although  they  were  but 
$  Rep.  4s.       iirefisory,  and  did  not  bind  the  eftate  or  uitereft  df  the 

land,  yet  if  the  fine,  recovery,  or  other  aflurance  was 
purfued  according  to  the  indentures,  there  xould 
not  be  any  bare  averment  againfl  the  indentures 
taken  in  fuch  cafe,  that  after  the  makihg  of  the 
indentures,  and  before  the  afiurance,  by  mutual 
agreement  of  the  parties,  it  was  concluded  diat  the 
aflurance  ihould  be  to  other  ufes.  But  if  another 
agreement  or  limitation  of  ufes  was  made  by  writings 
or  by  other  matter,  previous  to  the  fine  or  recovery,  as 
high  or  higher,  then  the  laft  agreem^ckt  ihould  fiand. 

dd.  That  if  the  form  of  the  indentures  was  not 
purfued,  as  to  the  quantity  of  land,  or  the  time  withia 
which,  (^e.  an  averment  might  be  made,  that  the  fiae 
or  recovery  was  to  another  ufe  er  intcreft. 

3d,  T*hat  although  the  indentures  were  not  purfued 
in  circumftances  of  time,  quantity,  perfon,  ^c*  yet, 
if  no  other  new  mean  agreement  could  be  proved,  the 

aflurance 
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^flfurance  fhould  be  ta  the  u£bs  co&taiaed  in  the  in« 
dentures. 

§  4.  With  refped  to  the  deeds  executed  fiibfeqaent 
to  the  levying  a  fine  or  &£Eering  a  recofwy^  it  wat 
fisrmerlj  doubted  whether  they  would  opi^mtc  fo  at  td* 
dired  the  ufes  of  fuch  prior  fine  or  recovery ;  becaufe 
where  a  fine  was  levied  or  a  recovery  fuffered,  wi^ 
out  confideration,  the  ufe  of  the  land  imme^alcly^  J^^-  u«  c.  4. 
refiilted  back  to  the  original  owner ;  and  when  the 
ufe  was  once  veiled^  it  waa  doubted  whether  it  could 
afterwards  be  devefted,  by  any  fubfe^ent  declaration 
or  agreement.  But  it  was  refolved  in  3  &  4  Pbil^  Arthur  ▼. 
&  Mary 9  that  a  deed  executed  four  years  after  a  xXje^ite. 
recovery  had  been  fuffered,  was  fufficient  to  declare 
the  ufes  of  fuch  precedent  recovery.  And  in  a  fubfe- 
quent  cafe^  28  Eliz.  it  was  unanimoufly  refolved,  that  Dowtnan'i 
an  indenture,  fubfequent,  was  fufEcient  to  dired  and  ^?f^* 
declare  the  uies  of  a  precedent  recovery :  and  the 
words  pf  the  deed  being,  that  the  intent  and  meaning 
of  the  parties  at  the  time  of  the  faid  recovery  was, 
that  the  recoverors  fhould  ftand  feifed  to  the  ufes  fet 
forth  in  the  indenture,  and  to  no  other  ufe,  intent,, 
or  purpofe,  no  averment  could  be  admitted  to  prove 
that  no  ftich  ufds  had  been  declared,  at  the  time,  when 
the  recovery  was  fufiered ;  and  the  fiib&quent  deed 
proved  that  there  was  a  prefent,  certain,  and  com- 
pkat  agreement^  and  declaration  of  the  ufes,  at  the 
time  of  the  recovery,  for  fo  the.  indenture  eatprefsly 
purported. 

S  5.  A  deed 


f 


aot 
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S  54  A  deed  executed  after  the  fufiering  a  recovery 
may  be  controlled  by  a  fubfequent  deed. 


VaTifof's 
Cafe, 
Dyer  307  i. 


Muft  be  iQ 
Writing. 


§  6.  Thiis,  "^here  i  feme  fole  fuficred  a  recovery 
of  her  eftate,  and  by  an  indenture  fubfequent,  made 
between  her  and  A.  B.j  whom  flie  afterwards  married^ 
agreed^  that  after  the  folemnization  of  the  marriage^ 
the  recoverors  fhould  ftand  feifed  to  the  ufe  of  the 
hufband  and  i^ife  and  their  heirs;  The  marriage  took 
cffefti  and  afterwards  the  recoverors  conveyed  the 
eflate  to  the  hufband  and  wife  and  their  hdrs.  Some 
time  after  the  hufband  and  wife,  by  indenture  made 
between  them^  and  the  heir  of  the  wifej  on  the  part 
of  her  father,  reciting,  that  as  the  land  came  to  het 
from  her  father,  and  as  fhe  had  no  iflue,  notwith- 
{landing  the  indenture  and  conveyance  aforefaid,  the 
true  intent  was  only  that  the  ilfue  of  the  body  of  the 
wife  ihould  inherit  the  land,  and  for  default  thereof 
her  right  heirs )  It  was  agreed  that  the  hilfbmid  and 
wife,  in  future,  ihould  (land  feifed  thereof  to  the  ufe 
of  themfelves  in  fpecial  tail ;  remainder  to  the  right 
heirs  of  the  wife.  It  was  refolved  that  the  ufes  were 
altered  by  the  fecond  deed^ 

5  7.  Thus  ftood  the  old  law  refpedting  declaratiorts 
of  ufes.  But,  it  was  enafted  by  the  ftatute  of  frauds^ 
ag  Ch.  2#  c.  3.  f.  7.  "  That  all  decbrations  or  crea- 
^^  tions  of  trufts  or  confidences,  of  any  lands,  tene-^ 
^<  ments,  or .  hereditaments,  fiiall  be  manifefted  and 
"  proved  by  fome  writing,  figned  by  the  party  who  is 
*^  by  law  enabled  to  declare  fuch  truft,  or  by  bis  laft 

•<  will 
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^  \riU  in  writing,  or  elfe  they  fhall  be  utterly  void. 


^<  and  of  none  effedt. 


»f 


5  8.  Upon  the  condrudion  of  this  flatute.  Lord 
Ch  Juft.  Holt  appears  to  have  been  of  opinion,  that    ^  *^^"  7^« 
ufes  might  be  declared  by  writing  only,  without  feal. 

By  thc*ftatute  4  Ann.  c.  16;  f.  15.  reciting,  that  it 
had  been  doubted,  whether,  fince  the  flatute  of 
frauds,  the  declarations  or ,  creations  of  ufes,  trufts, 
or  confidences,  of  any  fines  or  common  recoveries, 
manifested  by  deed,  made  after  the  levying  or  fuffer- 
ing  of  fuch  fines  or  recoveries,  were,  good  and 
effeSual  in  law ;  it  is  thereby  declared — "  That  all 
**  declarations  or  creations  of  any  ufes,  trufls,  or 
"  or  confidences,  of  any  fines  or  common  recoveries, 
*^  of  any  lands,  ^c.  manifefled  and  proved,  or  which 
^^  thereafter  fhould  be  manifefled  and  proved,  by  any 
*^  deed  then  made,  or  thereafter  to  be  made,  by  the 
•'  party  who  was  by  law  enabled  to  declare  fuch  ufes 
**  or  trufls,  after  the  levying  or  fuffering  of  any  fuch 
^^  fines  or  recoveries,  were  and  fhould  be  as  good 
^^  and  effe£hial  in  th«  law,  as  if  the  faid  ad  had  not 
^*  been  made* 

$9.  It  is  obfervable  that  in  this  flatute,  the  word 
deed  is  ufed  inflead  of  writing,  from  whence  it  mav 
be  contended  that  a  deed  to  which  a  feal  is  eflential 
is  now  required  in  all  cafes,  to  declare  ufes  \  but 
this  flatute  does  not  repeal  the  claufe  alluded  to  in  the 
flatute  of  frauds,  it  is  only  explanatory  of  it,  and  if 
.  Vol.  IV*  P  taken 
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taken  literally,  can  only  be  extended  to  declarations 
of  ufes  made  fubfequent  to  a  fine  or  recovery,  and 

not  to  thofe  made  prior. 

ExcepUon,  c  iq.  The  claufe  in  the  ftatute  of  frauds,  which 

Doug.  25.  , 

requires  that  delarations  of  ufes,  truft,  and  confi- 
dences, fliould  be  in  writing,  extends  in  the  cafe  of 

fines,  to  third  pcifons  only,  and  not  to  the  cogni2X>rs 

♦  

and  cognizees  of  the  fine.  For  the  refulting  ufe  to 
the  cognizors  may  be  rebutted  in  favour  of  the  cog- 
nizecs,  by  parol  evidence,  fhewing  fuch  to  have  been 

Vide  T't.  II.    the  intention  of  the  parties.     The  cafes  on  this  fubjeft 

^  !•  4-  -3  •      \^2l\q  been  already  ftated. 

No  Technical  §  1 1.  No  technical  words  are  neceffary  in  a  decla- 
\\W».«ecti-    ^^jj^  ^f  ^^^^  ^^^  Lord  Ch,  Juft.  Holt  has  faid,  that 

I  Ld.  Raym.  j^  jg  nQj-  abfolutely  neceffary  to  infert  the  word  ufe, 
3  V  Wms.  in  the  declaration  of  ufes  of  a  fine  j  for  any  kind  of 
*^^*  agreement  which  manifeftly  fhews  the  intent  of  the 

parties,  will  be  fufficient. 

1  L(I.  Raym.  §  12.  It  is  laid  down  by  Lord  llolty  arguendo^  that 
12  Mod.  163.    ^^  -^*  bargains  and'  fells  to  B.  and  his  heir,  and  the 

deed  is  not  inrolled ;  or  if  a  deed  of  feoffment  is  not 
executed  by  livery  ;  if  a  fine  be  levied*  between  the 
fame  parties,  the  deed  of  bargain  and  falc,  or  ft*)ff- 
ment,  will  declare  the  ufes  of  the  fine. 

How  the  §  *3*  Ij^  21  declaration  of  the  ufes  of  a  fine  or  rcco- 

Landi  fhould    ^         ^^  \zxiA%  oucht  to  bc  dcfciibed  with  as  much 

be  dclcribcd.  ^ '  ... 

minutenefs  as  in  a  fcioffment  or  grant :  for  as  lands 
are  defcribed  ia  a  fine  or  recovery  in  the  fame  manner 

'  a» 


N 
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as  in  a  pracipe  quod  reddat^  that  is,  only  by  the  num- 
ber of  meiTuages,  cottages,  acres  of  arable,  meadow, 
&f^.  it  is  proper  to  have  a  more  particular  defcription  < 

in  the  deed  of  ufes,  which  is  the  meafure  that  ufually 
guides  juries  in  afcertaining  the  eftates  comprifed  in  a 
fine  and  recovery.  And  there  are  many  inftances 
where  the  Court  of  Common  Pleas  has  direded  the  Vi'dtTit.3f. 
defcription  of  lands  in  fines  and  recoveries  to  be  ^ 
amended,  in  conformity  to  the  deed  by  which  the 
ufes  were  declared :  hence  there  is  an  obvious  pro- 
priety in  connedling  the  defcription  in  the  fine,  with 
the  defcription  in  the  deed.  There  is  alfo  an  advan- 
tage in  dating  in  the  deed,  the  defcription  contained 
in  the  fine. 

5  14.  No  confideration  is  neceffary  to  raife  ufes  on  a  NoConfidcra- 
fine  or  recovery,  although  in  the  cafe  of  a  bargain 
and  fale,  and  covenant  to  (land  feifed,  it   has  been    i  Ld.  Rajm. 
ihewn  that  a  confidei:ation   is   abfolutely   neceffary. 
The  reafon  of  this  difference  is  thus  explained  by  Mr. 
Hargrave-^^^  In  the  former  cafe'*  fthat  of  a  declara-    »  ^ntt.  "j^. 

II     Q 

ration  of  ufes)  "  the  eflate  is  paffed  completely  from 
••  the  grantor  or  donor,  without  the  aid  of  a  court  of 
**  equity,  and  therefore  it  is  immaterial  whether  the 
<<  ufe  declared  on  the  eftate  is  gratuitous,  or  not ;  it 
being  fufficient  that  the  grantees  or  donees  receive 
it,  coupled  with  a  truft  or  ufe.  But  in  the  latter 
cafe  (viz.  that  of  a  bargain  and  fale,  or  covenant  to 
ftand  feifed)  the  tranfadion  reds  in  covenant  or 
•*  agreement,  between  the  covenantor  or  bargainor 
*•  and  the  ce/iui  que  ufe^  and  if  the  covenant  or  agree- 
^  ment  was  not  founded  on  the  confideration  of 
^'    .  Pa  *'  blood. 


u 


« 

blood,  or  a  valuable  confideration,  fuch  as  marriage 
or  money,  our  coiuts  of  equity,  which,  till  the 
27  Hen*  8.  had  the  fole  cognizance  of  ufes,  would 
not  interpofe  to  compel  the  performance*  la  fewer 
words,  chancery  would  enforce  ufes  annexed  to  a 
perfe£l  gift,  however  gratuitous  they  might  be,  but 
not  thofe  reding  on  a  naked  contrad,  without  even 

^^  fo  much  as  the  confideradon  of  blood  to  mySi^tf^ip 

"  them/* 

Declarations         §  15.  It  has  been  dated,  that  where  a  deed  declar- 

prior  to  Fbes  "^S  ^^^  ^^^  ^^  ^  ^^^  ^^  recovery  is  executed,  previous 
or  Recoveries,  ^q  tjj^  levying  the  fine  or  fuffering  the  recovery,  it  is 

called  a  deed  to  lead  the  ufes  of  fuch  fine  or  recovery; 
and  although  the  fUtute  of  frauds  requires,  that  all 
declarations  of  ufes  fhall  be  manifefted  by  fome  writ- 
ing, which  excludes  all  averments,  yet  no  other 
Ante  r.     .      alteration  in  the  law,  as  laid  down  in  the  Countefs  of 

RutlancTs  cafe,  has  taken  place. 

Tones  V.  S  '  ^*  '^^^  Bowyer  being  fcifed  in  fee  of  the  manor 

1  Ld!^Rayin.    ^^  Trencham^  by  indentures  of  leafc  and  releafe,  in 
987.  confideradon  of  a  matriage  then  intended  between 

her  and  Edward  Morley^  and  an  agreement  on  the 
part  of  Morley^  to  fettle  a  jointure  on  her  of  300/.  a 
year,  conveyed  the  fame  to  truftes,  in  truft  for  herfelf 
and  her  heirs,  until  the  marriage  took  eifeft,  and  the 
jointure  was  made,  and  afterwards  to  the  ufe  of 
Edward  Merley  and  his  heirs.  The  marriage  took 
place,  and  foon  afterwards  a  fecond  deed  was  exe- 
cuted, dated  fipth  January  1665,  between  the  faid 
Edward  and  Ann  of  the  fii  ft  part,  and  truftecs  on 

the 
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the  other  part,  reciting,  that  a  fine  was  already  ac- 
knowledged and  agreed  to  be  levied  in  due  form  of 
law,  next  Hilary  term,  between  the  truftees  named  in 
that  deed,  and  the  faid  Edward  and  Ann  his  wife,  of 
the  faid  manor  of  Trencham^  it  was  declared  that  the 
fame  ihould  enure,  to  the  ufe  of  the  faid  Edward 
and  his  heirs.  Two  days  after  the  execution  of  this 
laft  deed,  and  before  the  fine  was  levied,  a  writing  in* 
dented  was  executed  between  the  faid  Edward  Morley 
of  the  one  part,  and  the  faid  Ann  his  wife,  of  the 
other  part,  whereby  they  both,  in  confideration  of  the 
marriage,  and  other  good  caufes,  did  covenant,  con* 
lent,  and  agree  to  revoke  all  fonner  grants,  bargains^ 
contra&s,  writings,  covenants,  and  obligations,  made 
or  done  between  them,  until  the  faid  Edward  had 
performed  the  agreements  in  the  faid  marriage  fettle- 
ment,  on  his  part ;  and  that  in  default  thereof,  it 
might  be  lawful  for  the  faid  Ann  and  her  heirs,  to 
enter  into  the  faid  manor  and  land,  conveyed  by  the 
f2dd  fettlement,  without  the  let  of  the  faid  Edward  or  ^ 

his  heirs. 

The. fine  was  levied  odabis  Purificatlonisj  which  was 
the  9th  of  February  in  that  term.  Edward  Morlef 
did  not  fettle  a  jointure,  purfuant  to  the  agreement, 
and  Ann  his  wife  died  without  KTue.  The  queilion 
was,  whether  the  fine  fhould  enure  to  the  ufe  of  Ed-^ 
ward  Morley  and  his  heirs,  according  to  the  deed  of 
the  29th  Januarys  or  to  the  ufe  of  Ann  his  wife, 
and  her  heirs,  according  to  the  deed  of  the  31ft 
January. 

P3  The 
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The  Court  of  King's  Bench  was  unanimoufly  of 
opinion,  that  the  fine  did  not  enure  to  the  ufcs  de- 
clared by  the  deed  of  the  29th  of  January  ;  but  that 
this  deed  was  controlled  by  the  writing  of  the  31ft  of 
January ;  to  prove  which  Lord  Chief  Juftice  Holt 
premifed  three  things,  ift,  If  it  be  covenanted  by 
deed  to  levy  a  fine  of  lands,  idc.  to  fuch  perfons  and 
ufes^  and  the  fine  is  levied  purfuant  to  the  deed ;  no 
proof  whatever,  by  parol,  fhall  be  admitted,  to  prove 
that  this  fine  was  levied  to  other  ufes  than  thofe 
which  are  contained  in  the  deed  ;  but  a  fubfequent 
deed  may  alter  the  ufes  of  the  fine,  though  a  parol 
agreement  (as  this  writing  between  a  hufband  and 
wife  is  not  a  deed,  but  amounts  to  a  particular  decla- 
ration) cannot.  But  if  there  be  a  variance  between 
the  deed  and  the  fine,  in  any  circumftance,  then  the 

parties  may  aver  the  fine  to  be  levied  to^other  ufes. 

» 

2d,  Though  there  be  a  variance  between  the  deed 
and  the  fine,  yet  if  nothing  appear  to  the  contrary, 
the  fine  fhall  be  taken  to  be  to  the  ufes  of  the  deed, 
and  in  that  cafe  the  deed  is  not  only  evidence  of  the 
ufes,  but  the  fine  is  by  conflrudion  of  law  to  the  ufes 
of  the  deed. 

3d,  If  the  fine  had  agreed  with  the  deed,  the  ufes 
limited  by  the  deed  could  not  have  been  controlled  by 
the  writing  of  the  31ft  January;  becaufe,  though  the 
deed  of  a  feme  covert  is  not  valid  in  law,  yet  the  deed 
having  relation  to  the  fine  takes  validity  from  thence, 
and  will  conclude  her. 


From 


Tttle  XXXII.    Deed.     Ch.  xi v.  §  1 5.    *  215 

From  thefe  premifes  his  lordfhip  concluded,  that 
the  fine  could  not  be  to  the  ufe  of  the  deed  of  the 
flgth  of  January y  becaufe  the  fine  to  be  levied  by  that 
deed  ought  to  have  been  levied  the  Hilary  term  next 
following,  exclufive  of  that  Hilary  term  in  which  the 
deed  was  made  :  but  the  fine  was  levied  in  the  fame 
Hilary  term  in  which  the  deed  was  made,  and  theie- 
fore  there  was  a  variance  between  the  fine  and  the 
deed,  and  confequently  room  was  left  for  averment ; 
for  if  the  deed  had  been  purfued,  the  wife  would 
have  had  twelve  months  to  fee  whether  the  hufband 
would  perform  the  marriage  agreement,  and  if  he 
would  not,  fhe  might  have  refufed  to  join  in  levying 
the  fine,  of  which  benefit  fhe  was  deprived,  by  its 
having  been  immediately  levied.  Then  the  hufband^ 
by  the  writii^  of  the  31ft  of  January ^  agreed  to  the 
terms  fHpulated  in  the  marriage  fettlement,  and  the 
fine  was  levied  accordingly,  from  whence  it  manifeftly 
appeared,  that  the  agreement  contained  in  the  deed 
of  the  29th  of  January  was  relinquifhed,  and  the 
new  agreement  of  the  31(1  was  defigned  to  lead  <  he 
ufes  of  the  fine. 


It  was  agreed  by  the  whole  court,  that  the  writing 
of  the  3 1  ft  of  January  was  a  fufficient  declaration  of 
the  ufes  of  the  fine ;  and  if  it  were  not,  yet  it  would 
be  fufficient  to.  controul  the  deed  of  the  29th,  for  it 
was  there  agreed,  that  all  deeds,  conveyances,  <^c. 
made  in  contradidion  to  the  marriage  fettlement, 
fliould  be  null  and  void ;  then  if  no  ufe  could  ari  e 
under  the  deed  of  the  29th,  the  ufe  refuhed  to  the 

P  4  wife 
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wife  and  her  heirs,  and  judgment  muft  be  given  for 
the  heir  of  the  wife* 

Show.  Pari.        Upon  z  writ  of  error  this  judgment  was  affirmed  by 
C»-  ^40.         the  Houfe  of  Lords. 

5  17*  A  fecond  deed  to  lead  the  ufes  of  a  fine  or 
recovery,  muft  be  executed  by  all  thoib  who  were 
parties  to  the  firfl  deed,  and  were  concerned  in  in« 
tereft,  in  order  to  render  the  firft  deed  void ;  for  if 
the  fecond  deed  be  only  executed  by  fome  of  the 
parties  concerned  in  intereft,  and  not  by  all  of  them^ 
it  will  not  avoid  the  firft  deed* 

StapHtonT.  S  ^^«  Philip  Stapilton  bemg  tenant  for  ninety-nme 

I  A^rr *        y^^s,  if  he  fhould  fo  long  live,  with  remainder  to 

truftees  to  preferve  contingent  remainders,  remainder 
to  his  firfV  and  other  fons,  and  having  two  fons, 
Henry  and  Philip  ;  the  father  and  fons,  by  deeds  of 
ieafe  and  releafe,  dated  the  9th  and  loth  SeptenAer 
17C4,  conveyed  the  premifes  to  two  perfons  as  tenants 
to  the  pracipe^  for  the  purpofe  of  fuffering  a  common 
recovery,  which  was  to  enure,  as  to  part,  to  the 
ufe  of  Philip  the  father  for  life,  remainder  to  Henry 
the  fon  for  life,  remainder  to  his  firft  and  other  fons 
in  tail,  remainder  to  Philip  the  fon  for  life,  remainder 
to  his  firft  and  other  fons  in  tail,  &?r.  There  were 
covenants  to  fuffer  a  recovery  within  twelve  months, 
.  and  likewife  for  further  afTurances.  Before  any  reco- 
very was  fuflFered,  Henry  the  fon  died,  leaving  ilTue 
Henry  the  plaintiff.    Afterwards,  by  Ieafe  and  releafe. 
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idth  and  13th  AprU  17259  ^o  which  the  hdr  of  (htt 
furviving  truftee,  in  the  c^iginal  fettlement  of  166 1 
vas  a  party,  PM/^  the  father  and  JPbilip  the  fon  co» 
venanted  to  fufier  a  recorery  of  the  fame  presufes,  to 
the  ufe  (as  to  part)  of  Fkilip  the  father,  his  heirs  and 
affigns ;  and  as  to  the  odier  part,  to  the  ufe  of 
Philip  the  fsither  for  life,  remainder  to  Pbilip  tfie  fon 
in  fee. 

« 

In  Trinity  term  1725,  a  recovery  was  fuffered,  in 
which  were  the  fame  tenant  to  the  pracipej  the  fame 
demandant  and  vouchees  (except  Hany  who  wa$ 
dead)  as  were  covenanted  to  be  by  the  firft  de^d.  It 
was  likewife  fu£Fered  within  twelve  months  after 
the  execution  of  the  firft  deed.  It  was  proved  in  the 
Caufe  that  Henry  the  fon,  who  died  before  the  re- 
covery was  fuffered,  was  a  baftard ;  and  the  queftioB 
was,  whether  the  fon  of  Henry  was  entitled  to  the 
premifes  under  the  declaration  of  ufes  made  in  the 
year  1734?  or  whether  that  declaration  was  avoided 
by  the  fubfequent  declaration  in  1725  ? 

Lord  Hardtuicie.^^The  firft  queflion  in  this  cafe  is^ 
whether  the  leafe  and  releafe  of  the  9  th  and  loth  of 
Seftitnier  1724,  will  amount  to  a  good  declaration  of 
the  ufes  of  the  recovery,  notwithftanding  the  fubfi> 
quent  deed  of  Aprii  1725  ?  I  am  flrongly  inclined  to 
think  that  the  leafe  and  releafe  of  1 724,  will  amount 
to  a  good  declaration  of  the  ufes  of  the  recovery^ 
This  queflion  depend^  on  the  conftru£tion  of  law, 
and  the  authority  of  cafes  upon  the  declaration  of 
ufes.    It  is  true,  where  there  is  an  agreement  to  fuffer 

8  *  a  recovery, 
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a  recovery,  and  ufes  are  declared,  if  the  recovery  is 
afterwards  fuffered,  though  it  varies  in  point  of  time 
from  the  recovery  covenanted  to  be  fufifered ;  yet  if 
there  be  no  fubfequent  declaration  of  ufes,  the  reco- 
very will  enure  to  the  ufes  fo  declared }  and  before  the 
ilatute  of  frauds,  if  the  deed  declaring  the  ufes  had 
not  been  purfued,  a  parol  declaration  of  the  ufet 
would  have  been  admitted ;  but  if  there  was  a  deed 
declaring  the  ufes,  and  the  recovery  was  fuflPered 
acccfrdMglys  that  would,  before  the  ftatute,  have  ex- 
cluded a  parol  declaration  of  new  ufes*  But  even 
now  there  may  be  a  fubfequent  declaration  of  other 
,  ufes,  but  that  declaration  muft  be  in  writing,  and 
fuch  a  new  declaration  of  ufes  depends  upon  the 
agreement  of  the  parties  :  therefore  though  it  was  faid 
at  the  bar,  that  the  declaration  of  ufes  is  in  the  power 
of  the  tenant  in  tail,  and  that  he  may  declare  new 
ufes,  I  take  that  not  to  be  law ;  for  fuch  fubfequent 
declaration  of  ufes  mufl  be  by  all  the  parties  con- 
cerned in  intered ;  and  in  the  cafe  of  the  Countefs 
5  Kep.  25.       ^f  Rutland^  it  is  not  laid  down  that  the  tenant  in  tail 

may  declare  new  ufes,  but  it  is  laid,  whilji  it  is  direc^ 
iory  only  J  new  ufes  may  be  declared ;  and  the  meaning 
of  that  is,  that  as  the  new  ufes  mud  arife  out  of  the 
agreement  of  the  parties,  the  parties  may  change  the 
ufes,  but  that  mufl  be  done  by  the  mutual  confent  of 
all  the  parties  concerned  in  intereil,  and  in  that  cafe 
it  was  a  mutual  agreement  of  all  the  parties.  But  in 
the  prefent  cafe,  the  fecond  agreement  not  being  be- 
'  tween  all  the  parties  concerned  in  intereft,  ought  not 

to  controul  the  firft  declaration,  and  efpecially  as  the 
recovery  was  fivffercd  within  the  time  prefcribed  by 

the 
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the  firft  deed,  and  between  the  £ime  demandant  and 
tenant. 

S  19.  A  man  kcid  his  wife,  m  the  year  169a,  made  Fleetwood  t. 
a  mortgage  of  the  wife's  eflate,  and  covenanted  in  ^  AtL79. 
the  mortgage  deed  to  levy  a  fine  of  the  premifes  in 
the  Eajier  term  following.  The  fine  was  not  levied 
till  Trinity  term  1695.  Afterwards,  but  in  the  fame 
year,  in  confideration  of  more  money,  they  joined  in 
a  conveyance  of  the  equity  of  redemption,  and  cove« 
nanted  that  the  fine  which  had  been  levied  Ihould  be 
to  the  ufes  of  this  laft  deed. 

Lord  Hardwicke  faid,  he  was  inclined  to  think,  as 
the  covenant  to  levy  the  fine  under  the  firfl  deed  waa 
confined  to  a  particular  term,  and  was  not  levied  till 
after  that,  the  hufband  and  wife  might  by  the  deed  ia 
1 695,  covenant  that  the  fine  which  had  been  levied, 
ihould  be  to  the  ufes  of  the  latter  deed ;  and  that  the 
former  deed  in  1692  might  be  laid  out  of*  the  cafe,  as 
the  covenant  under  it  for  levying  the  fine  in  Eajier 
term  was  not  ftridly  purfued. 

§  20.  With  refped  to  declarations  of  ufes  executed  Declaratiooi 
after  a  fine  has  been  levied  or  a  recovery  fuffcred,  the  fobfequeat^ 
the  principles  laid  down  in  Dowman*^  cafe,  and 
VavjlSr^^  cafe,  have  been  applied  to  them  in  modem 
times,  as  fully  as  they  were  previous  to  the  ftatute  of 
frauds.  And  in  a  modem  cafe,  a  deed  declaring  the 
ufes  of  a  fine  four  years  after  it  was  levied  was  de- 
termined to  to  be  good,  the  jury  having  found  that 
the  fine  was  levied  to  the  ufes  of  the  deed. 

5  §  21.  ^.  and 
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Bttfliellv.  5  21.  A.  and  J9.  his  wife  levied  a  fiae,  and  four 

u  Mod'.  106.   y^^^^  ^^  *^y>  ^y  ^^^^  declared  the  ufes  of  it,  in 
Hoit.R.733.    ^hich  were  the  following  words — ^^  All  and  every 

**  fine  or  fines,  levied  or  to  be  levied,  fhall  be  to  the 

*«  ufes  of  the  deed.** 


The  queftion  was,  whether  the  ufes  of  the  fine 
were  well  and  fuf&dently  declared  by  this  fubfequent 
deed. 

Lord  Chief  Juflice  Holt  delivered  the  opinion  of 
the  Court,  that  the  ufes  were  well  declared,  the  jury 
having  found  that  the  fine  was  levied  to  the  ufes 
therdn  declared.  The  court  was  alfo  of  opinion,  that 
notwithftanding  the  ftatute  of  frauds,  a  fubfequent 
deed  is  now  as  good,  as  it  was  before  that  ftatute  wa$ 
made. 

« 
■ 

§  22.  It  is  now  the  ufual  practice,  where  a  fine  is 
intended  to  be  levied  to  ufes,  to  execute  a  deed  pre- 
vious to  the  fine,  in  which  the  intended  cognizor 
covenants  to  levy  a  fine  and  a  declaration  is  inferted 
in  the  deed,  of  the  ufes  to  which  the  fine,  when 
levied,  fliall  enure.  And  where  a  recovery  is  intended 
to  be  fufFered,  a  deed  is  executed  to  make  a  tenant  to 
the  pracipe  with  an  agreement  to  fuflFer  a  recovery, 
and  a  declaration  of  the  ufes  of  the  recovery  is 
in^ferted  in  the  deed. 

Who  may  S  ^3*^  With  refped  to  the  perfons  who  are  capable 

declare  Ufc8.    ^f  declaring  ufes,  not  only  all  thofe  to  whom  the  law, 

in  other  inftances,  gives  a  difpofmg  power,  are  capa- 
ble 
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ble  of  declaring  ufes,  but  alfo  fome  perfons  who  are 
incapacitated  from  conveying  away  their  eitates  by  any 
other  kind  of  aflurance. 

§  24.  It  is  faid  by  Lord  Bacoit,  that  the  king  may  The  K\ug. 
declare  a  ufe  on  his  letters  patent^  though,  if  no  ufe  be 
declared,  the  letters  patent  imply  a  u&. 

5  25.  As  a  married  woman  is  allowed  to  join  with  Mam'ed 

her  hufband  In  levying  a  fine,  or  foSeris^  a  recovery,  vidc  Tit.  35, 

and  to  bind  hafelf  by  thofe  afTurances,  fbe  is  alfo  al-  3^* 
lowed  to  join  with  her  huiband  in  declaring  the  ufes  of 
fuch  fine  or  recovery ;  for,  otherwiiie,  the  privilege  of 

joining  with  her  hufband,  in  levying  a  fine,  or  fuffer<*  , 

ing  a  recovery,  would  be  nugatory,  as  the  eftate  would  Vide  Tit.  u. 

immediately  refult  to  the  former  ufes*  ^^'  ^'  ^*  *^* 

S  ^^«  If  ^^  hufband  alone  declares  the  ufes  of  a  2  Rra.  57  m. 
fine,  levied  by  him  and  his  wi/e  of  the  lands  of  the 

wife,  it  will  bind  the  wife,  unlefs  her  diflent  appears }  Lufher  r. 

for,  when  fhe  joined  her  hufband  in  the  fine,  it  fhall  ^*"^'"&» 

^  •'  '  Dyer  290  a, 

be  prcfumed  that  fhe  alfo  joined  him  in  the  agreement,.  Harrinffton't 
refpeding  the  declaration  of  the  ufes,  unlefs  the  con-  ^^c>  ^^«  ^* 
trary  is  proved. 

%  ay.  A  hufband  and  wife  joined  in  a  fine  of  the  Swanton  v. 
wife's  lands  to  a  purchafer,  and,  afterwards,  the  hut  j  At^k!  105. 
band  alone  declared  the  ufes  of  it  by  articles.    The 
%ueftion  was,  whether  it  fhould  bind  the  wife. 

Lord  Hardvnche. — As  no  other,  deed  is  fhown  that 
declares  difierent  ufes,  and  the  ufes  declared  do  not 

vary 


ft3^ 
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vary  from  what  the  wife  intended,  it  ihall  bind  her 
notwithftanding.  And,  therefore,  the  bill  which  fhc 
has  brought,  after  an  acquiefcence  of  fifteen  years  fincc 
her  hufband's  death,  for  pofleffion,  on  fuggeftion  that 
fhe  is  not  bound  by  the  fine,  as  fhe  did  not  join  in  the 
articles  with  the  hulband,  muft  be  difmifled. 


Webb  V. 
Worsficld, 
2  RoU  Ab. 

798. 


Glib.  Ufet 


§  28.  If  a  huiband  and  wife  levy  a  fine  of  the  wife's 
eftate,  and  an  indenture  is  prepared  in  the  name  of  the 
hufband  and  wife,  declaring  the  ufes  of  fuch  fine,  and 
the  hufband  feals  and  delivers  it,  but  the  wife  reftifes 
to  do  fo,  it  will  not  bind  her,  becaufe  her  refufal  to 
execute  the  declaration  of  ufes  is  a  fufficient  proof  of 
her  diiTent.' 


§  29.  If  the  wife  alone  declares  the  ufes  of  a  fine^. 
1  Rep.  57  h.     levied  by  her  and  her  hufband  of  her  land,  fuch  de- 
claration will  be  void,  becaufe,  \xkigfub  potejiatevtrij 
fhe  cannot  limit  the  ufe  without  the  concurrence  of 
her  hufband.     On  the  other  fide,  the  hufband,  who 
has  no  eflate  in  his  own  right,  cannot  declare  the  ufes 
of  fuch  a  fine,  without  the  exprefs  or  implied  concur* 
rence  of  the  wife  ;  fo  that  the  one  is  not  fui  juris  ^  al- 
though fhe  has  the  eflate,  and  the  other  is  fui' juris ^ 
but  has  not  the  eflate :  hence  it  follows,  that  when 
they  make  different  declarations,  fuch  declarations  are 
both  void. 


Beckwith's 
Cafe, 

2  Rep.  56. 


§  30.  Chrijlopher  Kenne^  and  Elizabeth  his  wife,  be* 
ing  feifed  in  fee,  in  right  of  the  faid  Elixabeth,  an  in« 
denture  was  executed  by  ElikdSethy  without  the  con- 
fent  of  her  hufband,  by  which  the  faid  Elizabeth  alone 

limited 
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limited  and  declared  the  ufes  of  a  fine,  which  after- 
wards (hould  be  levied.  Eight  years  after,  the  hufband 
executed  an  indenture,  withom  the  confent  of  his  wif«, 
by  which  ufes  were  declared,  different  from  thofe  con- 
tained in  the  indenture  executed  by  the  wife.  The 
j&ne  was  afterwards  levied  by  the  hufband  and  wife, 
to  the  conufees  mentioned  in  the  indenture  executed 
by  the  wife,  and  it  was  found  that  there  were  no  other 
iifes  declared  of  it. 

It  was  determined,  that  both  the  limitations  and  de« 
clarations  of  the  ufes  were  void ;  and  that  the  faid  fine 
was,  by  conftrudion  of  law,  to  the  ufe  of  the  wife 
and  her  heirs. 

5  31.  It  was  alfo  refolved  in  this  cafe,  that,  if  the  2Rep.5S«. 
hufband  and  wife  agree  in  the  dechration  of  the  ufes 
of  part  of  the  land,  and  vary  in  the  declaration  of  the 
refidue,  it  will  be  good  for  the  part  in  which  they 
9gree,  and  void  for  the  refidue.     **  For  (fays  Gilbert)   Gilb.  Ufes 
**  as  to  that  part  in  which  they  both  agree,  all  the   ^ 
^  requifites  are  found  neceffary  to  make  a  declaration  ; 
^*  and  the  defed  of  the  other  part  can  have  no  inBu- 
•*  ence  on  that  which  is  good  t  but  if  they  agree  in 
^^  the  limitation  of  ufes  for  part  of  the  eilate  in  the 
\^  land,  and  difagree  in  the  olther  eftates,  there,  all  is 
*'  void  ;  for  elfc  there  will  be  another  moulding  of  the 
eflates  than  the  wife  defigns,  and  her  confent  is  re- 
quifife  to  every  eftate  that  fliall  be  created  "by  the  -i-: 

*'  limitation  of  ufes,  and  it  is  to  be  ordered  by  her  di- 
*'  reftion.  Thus,*  if  the  hufband  declares  the  iifes  to 
f^  himfelf  and  wife  for  life,  the  remainder  to  the  heirs 

:      I  "of 


4« 


««4 
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^'  of  the  wifey  and  the  wife  declares  the  ufes  to  her* 
^  felf  for  life,  and  then  to  her  own  right  hein,  both 
^^  4eclaraitions  are  void,  and  it  ihall  not  ftand  good  for 
^^  the  remainder  in  fee,  and  be  void  for  the  reft,  for» 
^*  the  eftate  moving  from  the  wife,  whatever  ufes  do 
^*  take  effe£l  muft  be  by  her  diredion  and  confent,  and 
^  in  the  manner  (he  pleafes :  though  the  hufband  has 
^*  power  over  the  eftate  of  the  wife  during  coverture, 
yet,  if  flic  declares  the  ufe  one  way,  and  he  an« 
other,  his  direction  is  abfolutely  void,  and  it  (hall 
not  ftand  during  the  coverture.  The  reafon  of  the 
<<  di£fdrence  feems,  that,  in  other  cafes,  the  hufl^and^ 
<<  having  power  over  the  wife's  eftate,  he  may  grant 
^^  an  intereft  as  from  himfelf  during  the  coverture,  for 
^^  fo  long  as  he  has  power  over  her  eftate ;  but  when 
^  they  levy  a  fine  in  fee,  the  eftate  pafles  folely  and 
^^  entirely  as  one  eftate  in  fee-fiimple  from  the  wife, 
^  and  the  ufes  that  are  declared  diereupon,  muft  be  all 
^^  with  the  confent  of  the  wife  for  the  whole  eftate ; 
^  becaufe  the  whole  eftate  and  intereft  pafies  from  the 
**  wife." 


cc 


cc 


« 


Jobnfen  T. 
Cotton^  ' 
Skin.  275. 


%  3a.  It  was  laid  down  in  a  fubfequent  cafe,  that  if 
a  married  woman  alone  dedafes  the  ufes  of  a  fine,  the 
aflent  of  her  hufband  ftall  not  be  intended,  if  nothing 
appears  to  the  contrary.  But  the  declaration  is  void, 
imlefs  an  exprefs  alTent  appears* 


Infants. 
2  Rq>.  58  «. 
10  Rq>.  42  b, 
Bac.  Readi 

67. 


§  33.  It  is  faid  by  the  Judges  in  BiciwitFs  cafe, 
that  if  an  in£uit  levies  a  fine,  and  declares  the  ufes  of 
it,  fuch  declaration  (hall  bind  ham,  as  bng  as  the  fine 
remains  in  force  i  for,  inafinuch  as  be  hath  been  a$ 

nitted 
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mitted  by  the  Judges  to  levy  a  fine,  the  law  will  pcr« 
mit  him  to  declare  the  ufe  thereof,  and  fuch  declara- 

tion  will  be  valid  as  long  as  the  fine.^ 

/ 

§  34.  It  has,  however,  been  determined,  that  an 
agreement  entered  into  by  an  infant,  to  levy  a  fine,  and 
fuffer  a  recovery,  when  he  came  of  age,  to  certain 
ufes,  will  not  operate  as  a  declaration  of  the  ufes  of 
fuch  fine  or  recovery. 

%  2^$.  The  Earl  of  Ferrers  being  tenant  for  'life.  Nightingale 
with^  remainder  to  his  firft  aiid  other  fons  in  tail  male,  ^  p,  wins. 
and  having  a  fon  who  was  about  17  years  old^  a  very  ^^7- 
advantageous  match  had  been  agreed  upon  between 
fuch  fon  and  a  young  lady,  and  articles  were  entered 
into  by  Lord  Ferrers  and  his  fon,  whereby  Lord  Fer^ 
rers  covenanted,  that  he  and  his  fon  fbould,  within  a 
year  after  the  fon  came  of  age;  by  fine  or  recovery, 
fettle  the  bulk  of  his  eftate  to  the  ufe  of  the  fon  for 
life,  remainder  to  his  firft  and  other  fons  in  tail,  &?^. 
The  maniage  took  effeft,  and  the  infant  fon  having 
thus  executed  this  deed  during  his  infancy,  afterwards 
came  of  age,  and,  purfuant  to  his  covenant,  joined 
with  his  father  in  levying  a  fine  and  fuffering  a  com- 
mon recovery ;  but  there  was  no  declaration  of  ufes. 
The  queftion  was,  whether  thefe  articles  amdunted  to 
a  declaration  of  the  ufes  of  the  fine  and  recovery  ? 
And  it  was  determined  by  Sir  Jofeph  Jekyll^  that  they 
did  not. 

5  36.  An  infant  covenanted  to  levy  a  fine  by  fuch    Froft  v. 
a  time,  to  fuch  ufes.     Before  the  time  he  came  of  age,    ^  stJi^*"©^ 
Vol.  IV.  q^  then 


226 


Idiots  and 

Lunaticks^ 

&c. 


Vide  Tit.  35. 
and  36. 

The  Right  to 

declare  Ufes 

18  co-cxten- 

fivc  with  the 

Eftate. 

2  Rep.  ^yb' 

Noyai.ij. 


2  Rep.  $8  a. 
Palm.  405. 
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then  the  fine  was  levied  :  and,  by  another  deed  made 
at  full  age,  he  declared  it  to  be  to  other  ufes.  The 
court  held,  the  lafl'  deed  fhould  be  that  which  ihould 
lead  the  ufes. 

§  37*  It  ib  alfo  faid,  that  if  a  perfon  who  is  non 

compos  mentisy  fuch  as  an  idiot  or  lunatic,  is  permitted 

to  levy  a  fine,  his  declaration  of  the  ufes  of  it  will  be 

good.     But,  in  cafes  of  this  kind,  as  well  as  thofe  of 

infants,  the  Court  of  Chancery  will  interfere. 

« 

§  38.  The  right  of  declaring  the  ufes  of  a  fine  or 
recovery,  is  precifely  co-extenfive  with  the  quantity 
and  nature  of  the  eftate  or  intcreft  which  each  of  the 
parties  has  in  the  lands.  If,  therefore,  a  tenant  for 
Kfe,  and  the  peifon  having  the  remainder  or  reverfion, 
join  in  levying  a  fine  or/uffering  a  recovery,  they  may 
declare  the  ufes  according  to  thdr  refpe£tive  eftates  in 
the  land. 

S  39*  ^^y  ^f  tliere  be  two  joint-tenants,  who  join 
in  levying  a  fine  or  fuffering  a  recovery,  and  one  de- 
clares the  ufe  in  one  manner,  and  the  other  in  another 
manner :  each  of  them  fhall  be  good  for  their  refpec- 
tive  parts  ;  becaufe  the  declaration  of  the  ufe  fhall  be 
direfted  and  governed  according  to  their  feveral  eflates 
and  interefts. 


Roe  T.  Pop- 
ham,  Doug. 
24. 


S  40.  It  was  held,  in  a  modem  cafe,  that  where  a 

fine  was  levied  by  tenant  for  life,  remainder-man  in 

tail,   and  reverfioner  in  fee,    a  declaration  of  ufes 

by  the  tenant  for  life,  and  remainder-man  in  tail,  did 

not  bind  the  reverfioner. 

§  41.  A  ufe 


V.  a.  p,289. 
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S  41,  A  ufe  may  be  declared  on  a  releafe  as  well  as    ^^^  "**y  ^ 

declared  on  a 

on  a  fine  or  recovery ;  and  it  has  been  the  conftant  Leafc  and 
praftice,  for  this  laft  century,  to  make  all  fettlements  Cafw  and 
by  a  bargain  and  fale  for  a  year,  and  a  releafe  to  ufes  :  Opinions, 
in  fuch  cafe,  the  ufes  arife  out  of  the  feifin  of  the  re- 
leafees,  and  the  ufes  of  the  releafe  are  ufually  declared 
in  the  fame  deed  by  which  the  lands  a^p  releafed. 

§  42.,  It  ihould,  however,  be  obferved,  that  no 
perfon  can  declare  the  ufes  of  a  releafe,  who  is  not 
capable  of  transferring  lands  by  that  mode  of  convey^ 
ance ;  and,  therefore,  a  declaration  of  the  ufes  of  a 
releafe  by  a  married  woman,  or  an  iniant,  would  be 
void. 


<^i»  TITLE 
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Section  I. 

TT  has  been  ftated  in  a  former  Title^  that  powers  of 
revocation  and  appointment  may  be  inferted  in  all 
conveyances  which  derive  their  tStOi  f^om  the  Statute 
of  Ufes  ;  andy  when  executed^  the  ufes  originally  de« 
clared  ceafe^  and  new  ufes  immediately  arife  out  of  the 
feifin  of  the  qognizees,  recoverors,  or  releafees,  to  the 
perfon  named  in  the  appointment;  and  the  ftatute 
transfers  the  legal  eflate  to  the  appointees,  who»  by 
that  means,  acqiiire  the  legal  eltate  and  pofTeflion. 


,  $  2.  Powers  were  foon  found  to  be  much  more 
convenient  than  condidons,  and  were  therefore  gene- 

I  rally 
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rally  introduced  into  family  fettlements ;  and,  although 
feveral  of  thefe  powers  are  not  ufually  called  ipowm 
of  revocation,  fuch  as  powers  of  jointuring,  leaflng, 
and  charging  lands  with  the  payment  of  a  ftim  of 
money,  yet  all  thefe  are  in  fad  powers  of  revocation, 
for  they  operate  as  revocations  pro  fanto  of  the  preced- 
ing eflates. 

§  3.  Powers  of  revocation  and  appointment  may  be  ^i^«fion  of 

referved,  either  to  the  original  owners  of  the  land,  or  Gilb.  U&t 

to  mere  Jlrangers  J  from  whence  arifes  the  general  di-  Tf*\  « 

vifion  of  powers  into  thofe  which  relate  to  the  land,  415-  Cowp. 
and  thofe  which  are  collateral  to  it.  -  * 

S  4.  Powers  relating  to  the  land,  are  thofe  which   Powcrt  re. 
are  given  to  fome  perfon  having  an  eflate  or  intereft  in  hUf. 
the  land,  over  which  they  are  to  be  exercifed.    Thefe 
powers  are  again  fubdivided  into  two  forts :  Powers 
Appendant,  and  in  Grofs. 

■ 

S  5.  A  power  appendant,  is  where  a  perfon  has  an  Powcrt  Ap* 
cftate  in  land,  with  a  power  of  revocation  and  appoint* 
ment,  the  execution  of  which  falls  within  the  compafs 
of  his  eflate ;  as,  where  a  tenant  for  life  has  a  power 
of  making  leafes  for  a  certain  number  of  years. 

S  6.  It  was  refolved  in  Sir  Edward  Clere*s  c^c,  that  6  Rep.  18  #. 
if  a  man,  feifed  of  lands  in  fee,  makes  a  feoffment  to   '  ^"*X7*J^** 

w   Z*    V IQC 

the  ufe  of  fuch  perfon  or  perfons,  and  of  fuch  eflate  ^^^  ▼•  Chtm. 
and  eflates  as  he  fhall  appoint  by  his  will,  that,  by  ftz,  ch!  16* 
operation  of  law,  the  ufe  doth  veflj  in  the  feoffor,  aiid 
he  is  feifed  of  a  qualified  fee,  that  is  to  fay,  till  de- 

(^  claration 


a3^ 
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claradon  and  limitadoa   be  made  according  to  his 
power. 


Powert  IB 

Grois. 


§  7.  A  power  in  grofs  is,  where  a  perfon  has  an 
eftate  in  the  land^  with  a  power  of  revocation  and  ap- 
pointment, the  execution  of  which  £ailis  out  of  the 
compafs  of  his  eftate ;  but,  notwithftanding,  is  an- 
nexed in  privity  to  h,  and  takes  effed  in  the  appointee, 
out  of  an  intereft  veiled  in  the  appointor. 

§  8.  Thus,  where  a  tenant  for  life  has'  a  power  of 
creating  an  eftate,  to  commence  after  the  determina- 
tion of  his  own,  fuch  as  a  power  to  fettle  a  jointure  on 
his  wife,  or  to  create  a  term  for  years,  to  commence 
in  pofleffion  after  his  own  death,  thefe  are  called  Powers 
in  Grofs  ;  becaufe  the  eftate  of  the  perfon  to  whom 
they  are  given,  will  not  be  affe&ed  by  the  execution 
of  them. 


Powers  col-  §  9*  Powers  collateral,  are  thofe  which  are  given  to 

latetd.  TCitx^  ftrangers,  having  no  eftate  or  intereft  in  the 

Booth'sOpin.  ^d*  Thus,  where  powers  of  fale  and  exchange  are 
Cafes  &Opin.  giy^n  to  truftees  in  a  marriage-fettlement,  they  arc 

faid  to  be  collateral  to  the  land,  being  referved  tp 

ftrangers. 


CDwp.R.363. 


§  1 0.  A  power  relating  to  the  land,  is  part  of  the 
old  dominion,  and  is  therefore  fiivourably  expounded : 
whereas  a  power  collateral  to  the  land,  being  referved 
to  a  mere  ftranger,  is  confidered  in  the  light  of  a  bare 
authority,  and  is  therefore  conftrued  ftriftly. 

§11.  Powers 


18  in- 
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§11.  Powers  are,  in  general,  only  inferted  in  deeds    J?  ^^*'F 
which  operate  by  tranfmutation  of  poiTeflion,  that  is,   ferted. 
in  declarations  of  ufes  of  fines  and  recoveries,  or  in 
releafes  ;  for  it  is  fomewhat  doubtful,  whether  powers 
can  be  inferted  in  a  bargain  and  fale,  or  covenant  to 
(land  feifed,  becaufe,  in  thefe,  a  confideration  is  abfo- 
lutely  neceffary ;  and  powers  are  often  given  to  raifc    GolJA.  173. 
eftates  without  any  confideration. 

S  1 2.  In  the  creation  of  a  power,  there  is  no  ne-   Jy  ^^^'^ 

Words  ere- 

ceflity  for  any  technical  words,  as  it  will  be  fufficient,   ated. 
if  the  intention  of  the  party  who  creates  the  power, 
be  clearly  manifefted. 

§  13.  Thus,  where  the  words,  "  and  if  the  faid    Snaper. 
yf.  B.  fhall  make  any  eftate  in  fee-fimple  or  fee-tail,   2  Roll.  Ab. 
*'  then  the  ufe  fhall  be,"  &f^.  were  inferted  in  a  deed   * 
without  mentioning  what  lands,  it  was  refolved,  that 
they  fhould  be  intended  of  the  lands  comprifed  in  the 
deed,  and  fhould  be  a  fufficient  creation  of  a  power. 

§  14.  So,  if  the  words  are,  ^*  it  fhall  be  lawful  for   Moo.  611. 
^*  B.  to  alter,  change,  ^c.   any  ufe,   and  to  limit 
new— or  that,  after  altering,  changing,  ^c.  faid 
ufes,  the  fine  fhould  be  to  the  ufes  newly  limited/' 


§  15.  A.^  on  his  marriage  with  5.,  conveyed  lands  to    Eplf.  Oxon  v* 
C.  in  trufl  for  himfelf  for  life,  remainder  to  B.  for  life,  re-   Lcighton, 

2  Vera.  377. 

maunder  to  the  heirs  of  their  two  bodies,  remainder  to  A. 
In  fee:  j^rovifo,  that  in  default  of  ilTue  of  the  marriage,  C. 
ihould  convey  to  fuch  ufes  as  the  furvivor  fhould  appoint. 
A*  diKvifed  the  land  to  D.,  and  died  without  ifTue. 

0^4  Lord 
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TiL  16.  c.  5.    Lord  Keeper  Wright  faid,  that  Lord  Dyer^ s  fcintilla  juris 

remained  in  C,  and  though  the  provifo  was  unfkil- 
fully  penned,  yet  it  amounted  to  a  power  of  revoking 
and  liinidng  new  ufes. 

KamairyT.  *  §  i6.  Where  a  perfou  has  a  power  to  charge  land 
r^s7**  *  *  with  a  ceijain  fum  of  money,  he  may  alfo  charge  it 
Boycot  ▼.        ^jtij  ^he  payment  of  the  interefl  of  fuch  fum ;  for  the 

Cotton,  ...  . 

I  .-^tk.  J52.     intention  ia^  to  charge  the  land  with  the  principal 

Frek'e/2  Vcf.  J^^^^y*  2^^  ^^^^  ^^  courfe  carries  interefl,  otherwife 
Jun.  507.        no  one  would  lend  the  money. 

Be4ev.6cale»  S  ^7*  Where  there  was  a  power  to  charge  lands 
I  .vvm.344«  ^j^j^  portions  for  younger  children,  living  at  the  fa- 
ther's death,  a  child  in  ventre  fa  mere  was  confidered 
within  the  power ;  for  it  may  be  well  looked  upon,  in 
equity,  to  be  living  at  the  father's  death,  in  venire  fa 
mere. 

A  Power  ot  §  1 8.  Although  a  power  of   appointing  new  ufes 

iimSiera"*"^  implies,  in  itfelf,  a  power  of  revoking  the  former  ufes, 
Power  of  R^r   bccaufe,  otherwife,  the  power  of  appointing  new  ufes 

vocation,  but  .r-  «  i  r  • 

mot  e  contra,     could  not  be  effeauated ;  yet  a  power  of  revocation  only, 

does  not  imply  a  power  of  appointing  new  ufes.  This 
I  Cha.  Ca.  point  is  contradi&ed  by  Lord  Keeper  Finch.  But  Sir 
^4?-  yohn  Strange  reports,  that  upon  a  trial  at  Bar  in  Eafter 

£.  584*  term  10  Geo.  i.,  the  Court  of  King's  Bench  was  of 

opinion,  that  a  power  of  revocadon  alone  did  not  en« 
able  a  perfon  to  limit  new  ufes.  If,  upon  fuch  revoca- 
tion, the  perfbn  became  feifed  in  fee,  he  might  difpofe 
of  the  lanc)s  by  deed  or  will^  but  not  by  a  liiew  decla^ 
r||ion  of  ufes. 

5  *9*  A  power 


Title  TXIU.    Deed.    CA.xv.  S  19— 20.  2^$ 

§  1 9*  A  power  of  appointment  relating  to  the  land,   A  Power  of 
includes  in  itfelf  a  right  to  appoint,  either  abfolutely,  ^^ST^^ 
or  with  a  new  power  of  revocation  and  appointment,   ^^g^t  to  re- 
But  if  a  perfon  once  executes  a  power  of  revocation   Powen 
and  appointment  of  new  ufes,  over  the  whole  eftate, 
his  power  is  thereby  completely  exhaufted,  unlefs  he 
referves  to  himfelf  a  new  power  of  revocation  and 
appointment. 

5  20.  Sampfon  Hele^  being  feifed  in  fee  of  the  lands   Hele  y.  Bond* 
in  queftion,  conveyed  them  in  1684,  by  leafe  and  re-  pr«c.  in^clu** 
leafe  and  fine,  to  truftees,  to  the  -ufe  of  himfelf  for  474* 
life,  remainder  to  the  ufe  of  his  fon  for  life,  remain- 
der  over.     In  the  releafe,  there  was  a  powet  given  to 
Samp/on  Hele  to  revoke  the  ufes  contained  therein,  and 
to  limit  other  ufes  ;  and  alfo,  to  revoke  or  alter  fuch 
new  limitations,  and  to  declare  other  ufes« 

Samp/an  Hele  did  accordingly,  by  deed-poll,  in  1687, 
reciting  his  power,  revoke  the  ufes  limited  in  the  re* 
leafe  of  1684,  and  appointed  new  ufes. 

Sampfon  Hele^  by  indenture  in  1704,  between  him 
and  truftees,  reciting  the  releafe  in  1684,  and  the 
power  of  revocation  therein  contained,  and  alfo  the; 
deed-poll  of  1687,  by  which  he  had  revoked  the  firlt 
ufes  and  limited  new  ones,  didy  according  to  the  power 
and  authority  to  him  by  the  /aid  recited  indenture^  and 
the  provifo  therein  fpecified  and  contained^  given  and  re^ 
ferved^  revoke  the  ufes  limited  by  the  deed-poll,  and, 
by  virtue  of  the  faid  power,  appointed  new  ones. 


The 


*3* 
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The  queftion  was,  whether  the  deed-poll  of  168  7, 
and  the  ufes  thereby  limited,  were  well  revoked  by 
the  indenture  of  1 704* 


The  Lord  Chancellor  declared,  that  this  was  a  new 
cafe,  and  that  he  did  not  find  any  authority  to  warrant 
fuch  a  revocation ;  nor  was  there  an  inftance  in  any  of 
the  authorities,  which  were  infifted  on,  of  any  fuch 
power  of  revocation ;  but  referred  it  to  the  Judges  of 
the  King's  Bench  for  their  opinion,  whether  the  ufes 
limited  by  the  deed-poll  of  1687  were  well  revoked  by 
the  indenture  of  1704,  by  virtue  of  the  power  of  re* 
vocation  co^Lt^uned  in  the  indenture  of  1 684. 


€C 


€C 


The  Judges  of  the  King's  Bench  certified  their  un- 
anlmous  opinion  to  be,  ^^  that  the  power  of  revocation 
in  the  indenture  of  1684,  was  fully  executed  by  the 
deed-poll  of  1687 ;  and  that  the  farther  power  in 
^^  the  indenture  of  1684,  to  revoke  any  new  appoint- 
^'  ment  of  ufes,  was  void  in  its  creation  as  to  fuch 
^'  ufes  as  fhould  afterward^  be  duly  linuted,  uolefs  a 
**  power  of  revocation  fhould  be  again  expfefsly  re- 
^^  ferved^  which  was  not  in  this  cafe;  and,  confe* 
^^  quently,  th^t  the  ules  limited  by  the  deed-poll  of 
^^  1687,  were  not  revoked  or  annulled  by  the  iuden'* 
•*  ture  of  1704." 


Printed  Ca. 
Dom.  Proc* 

1717- 
Adams  T* 

Adams, 

Cowp.  R« 

651. 


The  Lord  Ghancellor  concurring  in  thi3  opinion, 
iieicreed  accordingly. 

O9.  an  appeal  to  the  Houfe  of  Lords,  the  decree 
was  a£Srmed  with  the  concurrence  of  all  the  Judges. 

§  a  I.  But 
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5  *i.  But  where  a  powoT  is  collateral  to  the  land.   Exception— 

Powers  coi* 

the  perfon  to  whom  it  is  giveu  cazmot,  upon  the  ezc-   kur^. 
cution  of  it,  rcferve  to  himfelf  a  new  power  of  re- 
vocation^ 

§  22.  Sir  George  Crooke  having  three  daughters  Wallv, 
only,  diieded,  by  his  will,  that  his  lands  fliould  de-  ,  v"crn.  355. 
fcend  and  go  amongit  his  daughters  in  fuch  fhares  and 
proportions  as  his  wife  by  deed  fhould  direA  and 
appoint*  The  wife  made  an  appointment  in  purfuance 
of  the  power,  in  which,  ihe  referved  to  herfelf  a  power 
of  revocation^ 

The  court  faid,  that  as  to  the  power  of  revocation, 
the  cafe  might  be  eafed  of  that,  for  it  was  only  an 
authority  in  the  wife,  and  that  being  once  executed, 
flie  could  not  reierve  fuch  pow^  to  herfelf* 

§  23.  Powers  of  revocation  and  appointment  may  To  wYiom 
aot  only  be  referved  to  all  thofe  who  arc  capable  of  ^^  g^J^n.  ^ 
difpofing  of  lands  and  tenements,  but  alfo  to  fome 
perfons  who  have  not  by  the  common  law  a  difpofing 
power :  for,  whenever  a  perfon  to  whom  a  power  is 
given,  executes  it,  the  appointee  under  the  power  does 
not  derive  any  intereft  from  the  perfon  who  executes 
the  power,  he  being  confidered  as  a  mere  inftrument, 
tp  carry  into  execution  the  intent  of  the  perfon  who 
created  the  power  ;  but  is  in  immediately  by  and  under 
the  inilrument  by  which  the  power  was  created. 

§  24.  A  power  may  be  given  to  an  infant,  but  it   Infant?. 

Vide  2  P  W 

pull  be  ezpre&ly  uueited  in  tl}e  d^d,  that  the  in£uit  ,29. 671. 

may 


*36 


Heark  t. 

Greenbank, 
1  Vcfcy  298, 
3  Atk..695. 
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may  execute  fuch  power  during  his  infanqr ;  for  an 
infant  cinnot  execute  a  power  given  generally* 

§  25^  A  man  devifed  all  his  real  eftates  to  truftees 
and  their  heirs,  for  the  fole  and  proper  ufe  of  his 
daughter  during  her  life,  and  to  be  at  her  difpofal, 
and  not  fubjed  to  the  debts  or  contrads  of  her  huf^ 
band ;  and  to  permit  her  by  deed  or  writing  executed 

* 

by  three  witneffes,  notwithftanding  her  coverture,  to 
give  and  difpofe  of  his  laid  freehold  eftate,  as  fhe 
ihould  think  proper.  The  daughter  being  about 
feventeen,  made  her  will  purfuant  to  the  power,  and 
thereby  difpofed  of  the  eflate.  The  queftion  was, 
whether  this  execution  of  the  power  was  not  void,  on 
account  of  the  infancy  of  the  daughter. 

Lord  Hardwicke  faid,  this  was  a  queftion  of  confe- 
quence,  and  never  determined  that  he  had  heard: 
that  he  could  find  no  cafe  where  a  power  given  ge- 
nerally, could  be  executed  by  an  infant,  where  an  in- 
tereft  pafTed  from  the  infant,  and,  therefore,  that  he 
would  make  none.  His  Lordihip,  however,  obfervcd, 
that  if  the  power  had  been  given,  notwithflanding  her 
infancy,  the  execution  of  it  would  have  been  good. 


Married 
Women. 
Ante  ch.  3. 
f.  32. 


,  §  26.  By  the  common  law,  a  power  or  authority 
given  to  a  woman  was  not  fufpended  by  her  marriage, 
becaufe  the  execution  of  fuch  a  power  or  authority  was 
confidered  as  a  minifterial  ad,  in  the  doing  of  which, 
the  perfon  who  exerdfed  it  had  no  interefL 


When 
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When  powers  of  revocation  and  appointment  were 
introduced^  the  Judges  reafoned  by  analogy  from  thefe 
principles^  and  determined,  that  coverture  did  not 
create  an  incapacity  in  a  woman  to  execute  a  power. 

§  27.  A  perfon  fettled  lands  on  himfelf  for  life,    Bayleyv. 
remainder  to  his  wife  for  life,  remainder  to  the  iffue   Com."R^/ 
pf  the  marriage,  with  a  provifo,  that  it  fhould  be  law-  494* 
(iil  for  his  wife,  during  her  life,  to  demife  the  premifes 
under  certain  conditions.    After  the  hufband's  death, 
the  wife  married  again ;  and  ihe  and  her  hufband  de- 
mifed  the  lands  purfuant  to  the  power. 

It  was  held,  in  the  Exchequer,  that  this  was  a  good 
execudon  of  the  power,  notwithftanding  the  coverture ; 
far  the  eilate  of  the  leflee  was  not  derived  from  the 
leflbr,  but  arofe  out  of  the  eftate  of  the  feoffees,  or 
releafees  in  the  original  fettlement. 

§  28.  If,  however,  a  power  be  exprefsly  referved  ^ 
to  a  woman,  to  be  executed  by  her^  being  fole,  a  fub- 
fequent  marriage  will,  in  that  cafe,  fufpend  the  exer- 
cife  of  the  power. 

§  29.  An  unmarried  woman  fettled  her  eftate  on  Antrim  t. 
herfelf  for  life,  remainder  over,  referving  to  herfelf  a  g^T^^.  * 
power,  being  foli^  to  make  leafes  for  three  lives ;  ihe 
afterwards  married,  and  executed  the  power  jointly 
with  her  hufband.  This  execution  was  held  not  to  be 
purfuant  to  her  power,  for,  by  the  marriage,  fhe  be- 
came fubjed  to  her  hufband :  and  the  Lord  Keeper 
took  a  diveriity  between  a  naked  power,  and  a  power 

that 
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Aat  flows  from  an  intereft  ;  for,  where  a  bare  power 
is  given  to  a  feme  by  will,  to  fell  lands,  although  (he 
afterwards  marries,  (he  may  fell  the  lands,  even  to  her 
hufband :  but,  where  a  woman,  upon  a  fettlement  of 
her  own  eilate,  referves  a  power  which  flows  from  an 
intereft,  that  power  ought  to  be  executed  by  the  wo- 
man whilft  fole ;  and  yet,  he  faid,  fuqh  powers  ought 
to  be  taken  liberally,  though,  formerly,   they  were 
taken  ilri£lly. 

It  is  now  ufually  inferted  in  the  deed  by  which  the 
power  is  created,  that  a  woman  fhall  be  enabled  to 
execute  it,  whether  fhe  be  fole  or  married. 

S  30.  The  proper  mode  of  creating  a  power  of  this 
kind,  is  to  convey  the  lands  to  truftees,  to  the  fepa- 
rate  ufe  of  the  wife,  i^mainder  to  fuch  perfons  and 
for  fuch  eftates,  as  flie  fhall  by  any  deed  or  writing 
under  her  hand,  notwithftanding  her  coverture,  dired 
or  appoint :  but  although  no  fuch  conveyance  be  made, 
and  articles  only  are  entered  into  previous  to  a  mar- 
riage, by  which  it  is  agreed,  that  the  wife  fliadl  have  a 
power  to  difpofe  of  any  en:ate  which  may  defcend  to 
her,  it  will  be  fufiicient,  and  a  court  of  equity  will 
fopport  fuch  a  power* 

§  31.  By  articles  before  marriage  the  intended 
Ld.  Cadogan,  hufband  covenanted,  that  he  would  execute  all  futh 
Ca.  b^arl.      ^^  ^^  conveyances  as  (hould  be  neceflary  for  veiling 


156.  Amb.      any  eftate  which  ihould  defcend  to  his  wife,  in  fuch 
R.  468.  ^  .  .  r 

perfons  as  his  wife  fkould  appoint,  in  tmfl:  for  her  fole 

and  feparate  ufe ;  and  to  be  fubjed  to  fudh  difpofition 

8  as 
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as  Ihe  fhould  make  thereof,  by  any  deed  or  writing 
under  her  hand  and  feal,  or  by  her  lad  will  2tnd  tefta- 
ment.  The  wife  became  entitled  to  the  truft  of  fome 
lands,  which  fhe  devifed  by  her  will  duly  attefted.  It 
was  decreed  by  Lord  Chancellor  Northington  that  the 
power  was  well  created,  and  that  the  will  of  the  wife 
was  a  good  execution  of  it. 

On  an  appeal  to  the  Houfe  of  Lords,  it  was  con- 
tended on  the  part  of  the  appellant,  that  the  proper 
and  only  methods  of  enabling  a  feme  covert  to  dif* 
pofe  of  her  inheritance  by  deed  or  will,  operating  as 
an  appointment,  were,  either  by  a  conveyance  to  ufes 
or  trufts  before  marriage,  referving  fuch  a  power,  or 
clfe  by  fine  levied  by  the  hufband  and  wife  after  the 
marriage,  with  a  deed  to  lead  the  ufes  of  it, 
referving  fuch  a  power  to  her,  over  the  inheritance 
veiled  in  the  cognizees.  But  unlefs  one  of  thefe 
methods  was  taken  her  will  of  real  eftates  would  be 
void,  as  an  inftrument  of  conveyance,  and  could  not 
bind  her  heirs.  Marriage  articles  being  entered  into 
for  a  valuable  confideradon,  would  bind  the  hufband 
to  do  all  proper  a£ts  for  enabling  his  wife  to  make  an 
cffeftual  difpofition  of  her  i*eal  eftate,  notwithftand- 
ing  her  coverture :  but  when  thofe  ad:s  had  not  been 
done,  the  heirs  of  the  wife  would  be  entitled  to  take 
advantage  of  all  defeds  in  the  will,  or  in  the  capacity 
of  the  teftatrix ;  juft  as  they  would  have  been  entitled 
to  claim  by  defcent,  in  cafe,  after  a  power  duly 
referved  to  her  over  a  ufe  or  a  truft,  fhe  had  not 
thought  fit  to  make  any  appointment,  in  execution  of 
.that  power. 

On 
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On  the  other  fide  it  wa$  argued  in  fupport  of  the 
power,  that  the  legal  eftate  was  outftanding  in  truftees, 
and  therefore  no  formal  conveyance  of  it  was  by  any 
means  necelTary,  as  fuch  conveyance  could  not  affe£b 
die  legal  eftate  or  have  any  legal  operation.  It  could 
amount  only  to  a  dire£Hon  to  the  truflees,  to  become 
truftees  for  fuch  perfons,  intents  and  purpofcs,  as  the 
wife  fhould  by  will  or  deed  appoint ;  and  as  the  in- 
tereft  of  the  wife  was  only  equitable,  the  general 
agreement  and  intention  of  the  parties,  clearly  and 
indubitably  exprefled  in  the  articles,  were  as  ftrong 
and  binding  as  an  equitable  conveyance,  and  did  in 
effeCt  amount  to  a  dire&ion  to  the  truftees  and  their 
heirs,  to  ftand  feifed  of  the  premifes,  in  truft  for  fuch 
perfon  and  perfons  as  Ihe  ihould  appoint,  and  in  the 
mean  time  for  her  feparate  ufe,  exclufive  of  her  in- 
tended hufband ;  and  efpecially  as  the  hufband  by  the 
articles  actually  covenanted  to  do  all  necefiary  ads  to 
enable  his  wife  to  make  any  fuch  difpofition  or  ap- 
'  pohitment  of  her  eftate  as^  ihe  ihould  think  fit,  either 
Vide  Doc  T.  by  deed  or  will  j  by  which  covenant  he  was  bound  in 
3  1^  m  Reo.  ^^^  ^^  ^  ^^  neceffary  ads  for  authenticating  and 
684.  eftabliihing  any  deed  or  will  which  (he  ihould  make. 

The  decree  was  ai&niied« 

0oodillT.  §  32.  In  a  modem  cafe,  where  a  perfon  devifed  a 

I  Bof  *&  Pull.  ^^"™  ^^  ^^^  fi^tXj  Efiber  R^gers^  her  heirs  and  affign^, 
X.  19^*      ^    for  ever,  and  declared  that  his  will  further  was,  that 

the  eilate  thereby  given  to  his  iifter,  ihould  be  fuUy 
vefted  in  her,  notwithftanding  her  coverture,  and  that 
ihe  might  give,  fell,  and  difpole  of  the  fame,  as  ihe 
ihould  think  proper.    The  Court  of  Common  Pleas 

held 
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held  that  the  power  was  void,  as  being  inconfiftent 
with  the  fee  given  to  the  devifee  in  the  firll  inftance ; 
and  that  flie  could  not  convey  without  a  fine. 

It  is  obfervable  that  this  was  not  a  power  given  by    Vide  Cox  y. 
means  of  a  conveyance  to  ufes,  and  that  the  authority   i^^^^^^^^*  * 
of  this  cafe  has  been  queftioned. 


S  33.  All  perfons  capable  of  taking  lands  by  any   Who  may  be 

1  1  •  A    J         Appointcci. 

CMimon  law  conveyance,  may  be  appointees.     And  a    i  jnii.  ^  4. 
married  woman  may  take  by  appointment  from  her   ***  '* 
hufbaiid,  becaufe  fhe  does  not  take  immediately  from 
him,  but  from  the  releafees  to  ufes  in  the  deed,  by 
which  the  power  is  created. 

S  34«  It  frequently  happens  that  eftates  arc  fubjed   A  Power  of 

r  •  -      1       /^  n       «  •  »  Appointment 

to  a  power  of  appomtment  m  the  nrit  taker,  with  re-   does  not  fuf- 
mainders  over  in  default  of  fuch  appointment,  upon  ^^^^f^^^^f 
which  an  opinion  has  obtained  in  fome  inilances.    Remainders, 
that  fuch  a  power  fufpended  the  eflfeft  of  the  fubfe-   f.  57. 
quent  limitations,  and  kept  them  in  contingency,  in-    ^^*™^  ^'*"'' 
ftead .  of  their  veiling,  fubjed  to  be  devefted  by  a 
fiibfequen^  execution  of  the  power.    But  this  dodrine 
has  been  altered  by  the  following  cafes. 

§  35.  By  marriage  articles,  money  was  agreed  to  Cunningham 
bevlaid  out  in  the  purchafe  of  lands,  to  the  ufe  of  the  j*  ^f^^' 
hufband  for  life,  remainder  to  tmftees  during  his  life, 
to  preferve,  &fr.  j  then  to  the  wife  for  life  j  then  to 
all  and  every  the  child  or  children  to  be  begotten  by 
the  hufband  on  her  body,  for  fuch  efiate,  &fr.  pro* 
portion,  l^c.  as  the  hufband  and  wife  during  their 

V01-.  IV.  R  joint 
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joint  lives,  by  any  writing  under  their  hands  and  feat$ 
attelled,  &fr.,  fhould  appoint :  in  default  of  a  joint 
appointment,  then  as  the  funrivor  fhould  appoint; 
and,  in  default  of  appointment,  to  be  equally  divided 
among  the  children,  if  more  than  one,  as  tenants  in 
common,  with  crofs  remainders  and  benefit  of  fur- 
yivorfhip ;  if  but  one,  then  to  the  child  in  tail ;  in 
default  of  fuch  ifTue,  to  the  hufband,  his  heirs  and 
affigns,  for  ever* 

Upon  a  queflion,  whether  the  inheritance  in  the 
lands  to  be  purchafed  would  have  veiled  in  the  father,, 
it  was  contended  it  could  not;  becaufe,  dur^g  his 
whole  life,  the  inheritance,  fuppoilng  a  purchaie  made^ 
would  have  been  in  abeyance :  for,  as  he  might  have 
limited  it  to  any  child  in  fee,  and  the  provifion  over 
in  default  of  aj^ointnient  would  then  have  been  out 
of  the  queilion,  it  was  a  fpringing  ufe,  refting  in 
fufpenfe  during  his  life,  for  which  Lord  Canway^^  cafa^ 
was  referred  to.- 

But  Lord  Hardwicke  hekl,  that,  the  father  taking 
an  eftate  for  life  by  the  fame  fettlement,  the  inhe-* 
ritance  would  have  veiled  in  him.  He  faid,  that, 
where  no  perfon  was  fecn  or  known,  in  whom  the 
inheritance  could  vefl,  it  might  be  in  abeyance  \  that 
the  fees  being  in  abeyance,  had,  vtk  fome  cafes,  occa-* 
fioned  an  a£l  of  parliament  to  remedy  it  ^  but  there 
it  was  not  fo :  nor  did  the  power  of  appointment 
make  any  alteration  therein:  for  the  whole  effe££ 
thereof  was,  that  the  fee,  which  was  vefted,  waifr 
thereby  fubjeft  to  be  deveiled>  if  the  whole  was  ap« 

poiottd^ 
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pointed  %  or,  if  part,  fo  much  as  was  not  drawn  out 
of  the  inheritance  ftill  remained  in  the  father,  as  part 
of  the  old  fee  \  and  there  was  no  occafion  to  put  the 
inheritance  in  abeyance,  which  the  court  never  did 
but  froib  neceility  ;  and  would  fo  mould  it  by  open^^ 
!ng  the  eftate,  as  in  Lew\s  Bowlegs  cafe,  and  in  feveral 
others,  as  heft  to  anfwer  the  purpofes  of  the  limita* 
tions:  but,  if  the  appointment  was  not  made^  it 
Remained  undifturbed. 

it  is  to  be  obferved,  that  this  xkras  not  a  cafe,  ill 
Vhich  the  eftate  was  originally  the  father's^  or  vefted 
In  him  at  atl  before  the  fettlement ;  where  the  limita- 
tion of  the  fee  to  him,  being  the  reverfion,  and  part 
of  his  old  eilate,  would  have  remained  veiled  in  him, 
tiil  devefted  by  the  veiling  of  a  contingent  reitiainden 
JBut  it  was  the  cafe  of  money,  to  be  laid  out  in  lands, 
where  the  father's  title  to  the  inheritance  was  to 
originate  in  the  fame  fettlement  as  the  limitations  to 
the  children ;  and  by  which  (as  Lord  Hardwicke  ob- 
ferved)^  as  the  father  took  alfo  an  eilate  for  life,  the 
inheritance,  according  to  the  ordinary  rules,  veiled  in 
him* 

5  36.  By  marriage  fettlement,  lands  were  limited  Doc  v; 
to  the  ufe  of  the  wife  and  her  heirs,  till  the  marriage,      ^cim  R, 
afterwards  to  her  feparate  ufe  for  life ;  remainder  to   29* 
the  ufe  of  her  hulband  for  life ;  remainder  to  the  ufe 
of  all  and  every  the  child  or  children  of  the  marriage^ 
or  fuch  of  them,  for  fuch  intents  and  eilates,;&f^.  and 
in  fiich  parts,  ihares,  and:  proportions,  as  the  huiband 
and  wife  ihould  by  deed  appoint  j  and,  for  want  of 
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fuch  appointment,  then  to  the  ufe  of  the  child  or 
children  of  the  marriage,  in  fuch  parts,  ihares,  and 
proportions,  and  for  fuch  eftates  and  interefts,  as  the 
furvivor  of  them  (hould  by  deed  or  will  appoint ;  and, 
for  want  of  fuch  appointment,  then  to  the  ufe  of  all 
and  every  the  child  or  children,  equally,  fliare  and 
jhare  alike. 

Upon  a  queftion,  whether  the  remainders  to  the 
children  were  veiled  or  contingent,  it  was  contended^ 
that  the  power  of  appointment  prevented  their  vefting, 
by  abforbing  the  whole  fee ;  and  the  cafes  of  Leonard^ 
Lovie^  Loddingfon  v.  Kymei  ^uid  Lord  Conway^  were 
cited  in  fupport  of  this  conclufion. 

Lord  Kenprty  after  obferving  that  the  judgment 
mud  depend  on  the  authorities  cited,  the  three  leading 
of  which  were,  Lovie's  cafe,  Walpole  v.  Lord  Comvayy 
and  Cunningham  v.  Moody y  and  noticing  the  opinions 
in  the  two  laft,  was  happy  to  find,  that,  in  the  laft  of 
thefe  cafes  (Cunningham  v.  Moody\  where  Lord 
Hardwicke  had  an  opportimity  of  r«-confidering  this 
queftion  more  fully,  and  at  a  time  of  life  when  his 
judgment  was  more  mature,  he  determined  differently 
from  the  the  opinions  held  in  the  two  former.  His 
lordfhip  faid,  he  could  not  find  any  fubftantial  diftinc- 
tion  between  that  cafe  and  the  principal  one.  That 
the  limitations  to  the  children  were  firft  fubjeft  to  a 
power  of  appointment '  to  the  children,  &fr. :  and, 
whether  the  limitations  preceded  or  followed  the 
power  of  appointment,  it  made  no  difference.  That 
the  opinion  of  Lord  Hardwicke  in  the  latter  cafe  was 
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peculiarly  deferving  of  attention;  becaufe,  when  it 
was  difcufled,  the  former  one  of  Walpole  v.  Lord  C^/i- 
way^  where  he  had  intimated  a  different  opinion,  was 
ftrongly  prefled  upon  him;  and  becaufe  too  he 
decided  the  lafl:  cafe  at  a  time  when  he  had  the 
afliftance  of  fome  of  the  mod  eminent  lawyers  that 
ever  attended  the  bar  of  that  court.  Lord  Kenyon 
therefore  thought,  that,  on  the  authority  of  that  cafe, 
the  remainders  to  the  children  were  veiled,  fubjed, 
neverthelefs,  to  be  devefted  by  the  parents  executing 
the  ppwer. 

Mr.  Juilice  Butter  cited  the  cafe  put  by  Mr.  J* 
Pw^elj  2  Ld.  Raym.  1 1 58.,  of  a  limitation  to  fuch 
perfpns  as  A.  Ihould  appoint  by  will,  remainder  over, 
in  fupport  of  the  f^me  conclufion,  and  judgment  w^ 
given  accorfjingly, 
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Seftion  I. 
ipOWERS  of  revocation  and  appointment  were 
formerly  direfted  to  be  executed  by  the  tender  of 
a  ring,  the  payment  of  a  fum  of  money,  &ff.  But 
in  modem  times  they  have  in  general  been  direfted  to 
be  executed  by  depd  or  inflrument  in  writing,  or  by 
will 


§  2.  The  execution  of  powers  of  revocation  and 
appointment  may  be  yeftr^ed  by  fuch  collateral  cir- 

cumftances. 
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cumflances,  and  dire£ted  to  be  done  by  fuch  inftru- 
ments,  attended  with  fuch  forms  and  ceremonies,  as 
the  perfons  creating  the  power  may  think  proper. 
Nor  can  a  court  of  law  difpenfe  with  the  performance 
of  thofe  ceremonies  without  violating  the  intention  of 
the  parties. 

This  rule  is  the  fam6,  though  the  power  be  referred  3  Cha.  Ca. 
td  the  original  owner  of  the  eftate  j  for  where  a  man 
debars  himfelf  from  making  any  future  difpofition  of 
his  property,  except  by  an  aft  attended  with  certain 
forms,  no  court  of  law  can  difpenfe  with  the  ob» 
fcrvance  of  thofe  forms ;  becaufe  a  man  may  feel 
•confcious  of  fuch  weaknefs  or  frailty  of  mind,  as  to 
require  that  all  future  difpofitions  made  by  him, 
ihould  be  attended  with  fuch  forms  and  folemnities, 
as  may  effedlually  prevent  furprife  and  impofition* 

§  3.  It  has  therefore  been  eftabllflied  at  law,  as  a 
general  rule,  ever  fmce  the  introduftion  of  powers,  10 Rep.  144  ^« 
that  all  the  forms  and  circumftances  prefcribed  by  the 
deed,  by  which  the  power  is  created,  muft  be  ftridly 
obferved ;  otherwjfe  no  revocation  or  new  appoint* 
ment  will  take  place* 

S  4.  Thus,  where  the  execution  of  a  power  of  Diggg'sCnr., 
revocation  and  appointment  was  diredled  to  be  by  deed  *^^*  ^^' 
indented  to  be  inr oiled  ;  it  was  refolvcd,  that  thefe  cir- 
cumftances muft  be  complied  with,  for  if  the  deed 
were  allowed  to  operate  as  a  revocation  before  inrol- 
ment,  then  it  never  would  be  inroUed.  It  was  alfo 
refolved  in  the  fame  cafe,  that  where  the  deed  was 
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direded  to  be  inroUed  in  a  particular  court;  it  muft 
be  inroUed  in  that  court. 

Hawkins  v.  §  5.    A  hufbaud  who  was  tenant  for  life  had  a 

EaSl  R.       power  of  revocation,  by  any  deed  or  inftrument  in 

^^o.  writing,  to  be  executed  by  him  in  the  prefence  c£ 

and  attefted  by  three  or  more  credible  witneflcs; 
and  to  be  inroUed  in  one  of  his  Majefty's  courts  of 
record,  at  Wejimiit/ier^  by  and  with  the  confent  and 
approbation,  in  writing,  of  nine  perfons,  or  the  fur-f 
vivors  or  furvivor  of  them,  but  not  otherwife. 

One  of  the  nine  perfons,  whofe  confent  was  necef- 
fary,  gave  a  power  of  attorney  to  the  hufband, 
authorising  him  to  confent .  to  any  revocation  he 
fhould  think  proper  to  make,  and  tp  execute  dny 
deed  or  inftrument  neceflary  for  that  purpofe. 

By  a  deed  poll,  executed  by  the  hufband  in  hi3 
own  charader,  and  alfo  as  attorney  to  one  of  the 
truftees  under  the  power  mentioned,  he  revoked  the 
ufes  'j  and  this  deed  was  inroUed.  Seven  years  aftef, 
the  husband  by  an  indenture,  reciting  the  deed  of  revo- 
cation, and  that,  it  being  executed  by  the  hufband  as 
the  attorney  of  one  of  the  perfons  whofe  confent  was 
neceffary,  upon  that  account  doubts  were  entertajned 
of  its  validity,  as  a  revocation,  revoked  the  ufes  witji 
the  confent  of  all  the  parties  required ;  but  this  deed 
was  not  inroUed  in  the  lifetiihe  of  th€  hufband. 

The  court  refolved,  that  the  firft  deed  was  not  a 
good  revocation;  becaufe  the  confent  of  one  of  the 

perfons^ 
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perfons^  whofe  confent  was  nece(&ry,  was  not  fttf&<» 
cientl|r  given  by  the  execution  of  the  deed  by  the 
huiband,  as  his  attorney ;  becaufe,  if  fuch  a  mode  of 
fignifying  a  confent  was  held  fufEcient,  it  would  be  a 
total  deftru£don  of  the  check  intended,  by  requiring  the 
perfonal  approbation  of  a  third  perfon ;  and  that  die 
fecond  deed  was  not  fuflicieht,  becaufe  it  y^s  not 
inrell^d ;  and  that  the  inrolment  of  the  firft  deed 
could  not  be  transferred  to  the  fecond,  for  every 
thing,  required  to  be  done  in  the  execution  of  fuch  a^ 
power,  ought  to  be  ftridly  performed. 

S  6.  Where  a  perfon  referved  to  himfelf  a  power 
of  revocation  by  any  deed  or  writing,  to  be  executed 
in  the  prefence  of  fix  witneiTes,  whereof  three  fhould 
be  peers ;  a  will  executed  before  ^ee  witnefibs,  was 
held  not  to  be  an  execution  of  the  power. 

S  7.  The  Duke  of  Albemarle  made  his  will  in  1671^,  Butli  & 
and  thereby  gave  a  great  part  of  his  eftate  to  the  Earl  crfc,  ^^  * 
of  Bath.    In  1681,  he  made  a  deed  of  fettlemcat,  sCba-Ca^yy. 
whereby,  though  he  varied  in  feveral  particulars  from 
his  will,  yet  he  limited  the  greateft  part  of  his  eftate 
to  Lord  Bath.    In  this  fettlement  the  Duke  referved 
to  himfelf  a  power  of  revocadoii,  by  any  deed  in 
writing,  to  be  executed  by  him,  in  the  prefence  of  fix 
or  more  credible  witnefles,  three  whereof  to  be  peers 
of  the  re^lm. 

In  1688,  the  Duke  made  s^nother  will,  attefted  by 
fhree  ^tnefles  only;^  whereby  he  revoked  this  fettle* 
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ment,  and  gave  a  great  part  of  hit  eftate  to  Mr. 
Monk.  Mr.  Monk  J  upon  the  Duke'd  death,  brought 
a  bill  in  Chancery  to  fet  afide  the  fettlement,  and 
eilablifh  the  will ;  and  it  was  infifted  on  his  behalf, 
that  although  the  will  might  not  in  ftridnefs  of  law, 
be  a  revocation  of  the  deed  of  fettlement,  the  circum** 
(lances  required  not  having  been  purfued,  either  in 
the  number  or  quality  of  the  witneffes,  yet  as  it  was 
made  with  great  deliberation,  it  being  in  proof  that* 
the  draft  was  not  completed  until  fix  months  after 
inftrudions  had  been  given  for  preparing  it,  and  that 
Lord  Chief  Juftice  PollexferC^  opinion  was  taken  upon 
it,  it  ought  to  be  deemed  an  effeftual  revocation  in 
equity,  although  the  circumftances  required  had  not 
been  ftri&ly  purfued  ;  as  they  were  only  prefcribed  to 
prevent  furprife,  and  it  was  evident  there  was  none  in 
this  cafe. 

But  it  was  held  by  Lord  Keeper  Somersj  the  two 
Chief  Juftices  Holt  and  Treby^  and  Baron  Powell j  that 
the  latter  will  was  no  revocation  of  the  former  fettle- 
jnent,  either  at  law  or  in  equity :  for  in  all  cafes  of 
revocations,  merely  voluntary,  alj  the  circumftances 
required  by  the  deed  creating  the  power,  muft  be  ftriftly 

» 

purfued ;  and  there  was  no  precedent  of  any  cafe  in 
equity  in  which  the  court  had  given  any  aid,  where 
both  parties  were  volunteers. 

§  8 .  Where  a  power  of  revocation  was  given  to  be 
executed  by  will,  under  hand  and  feal ;  a  will  not 
feuled  W4S  held  not  to  be  a  revocation. 

5  9*  Hufband 
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•    5  9*  Hufband  and  wife  fettled  the  wife's  eftate  to   Dormer  t.    - 

the  ufe  of  themfelves  for  their  fives,  remainder  to  Jp^'^fli 

their  firft  and  other  fons,  in  tail  male ;  with  a  power   506, 

to  the  hu{]l>and  at  any  time  during  the  joint  lives  of 

himfelf  and  his  wife — *^  By  his  iaft  will^  or  any  writ«» 

<<  ing  purporting  to  be  his  laft  will,  under  his  hand 

^^  and  feal,  attefted  by  three  or  more  credible  wit* 

^^  nefles  (if  he  fhould  die  before  his  wife  without  any 

^  iflue  between  them  then  living)  to  charge  the  pre** 

««  mifes  with  any  fum  or  fums  of  money,  not  exceed- 

^  ing  2000  /.,  to  be  paid  to  fuch  perfons,  and  in  fuch 

^^  proportions  as  he  fhould  appoint/' 

There  was  no  iifue  of  the  marriage,  and  the  hu|t 
band  by  his  laft  will,  i^  writing  under  his  hand, 
^tefted  by  three  witneflfes,  but  not  fealed,  reciting  his 
power  of  charging  the  premifes  with  2000  /.,  diipofed 
of  the  fame  among  his  own  relations. 

One  of  the  queilions  in  this  cafe  was,  whether  this 
^1,  not  being  fealed,  was  a  good. appointment  of  the 
2000  /.,  within  the  power, 

Lord  Chancellor  King  was  of  opinion,  that  the  will 
being  duly  executed,  was  a  good  appointment :  but 
direfted  for  the  fatisfadUon  of  the  parties,  as  it  was  a 
matter  of  law,  that  it  fhould  be  referred  to  the  judgef 
of  the  King's  Bench.  And  it  was  by  them  4^ter- 
mined,  that  the  will  was  void  as  a  qharge,  for  want  of 
being  fealed. 

The  opinion  of  the  Lord  Chancellor,  in  this  cafe, 
Ifras  fovmded  on  aA  idcft  that  the  wor4s,  under  hU 
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hand  and  fealj  referred  only  to  the  fentence  imimdi- 
ately  preceding,  viz.  or  any  writing  purporting  to  be 
bis  laji  willy  and  not  -to  the  words,  by  his  loft  willj  fa 
that  the  power  might  be  executed,  either  by  a  will 
duly  attefted,  according  to  the  ftatute  of  frauds^ 
which  does  not  require  a  feal,  or  elfe  by  a  writing 
purporting  to  be  a  will,  under  his  hand  and  feal.  But 
the  Court  of  King's  Bench  was  of  opinion,  that  the 
2  /Uk!  it6.*  words  under  band  and  fealy  referred  to  both  the  pre- 
^'^^  ceding  fentences.      And  this  conftruction  has  beea 

Barnard,         adopted  by  Lord  Hardwicke  in  a  fimilar  cafe,  refped- 
585™  ^Z  perfonal  property. 

Where  the  $  10.  If  the  nature  of  the  inflrument  by  which  a 

Kmenu/""  P^^  ^*  direSed  to  be  executed,  be  fpedfied,  it  mud 

fpecified,  it  be  adopted :  and  therefore  a  power  to  revoke  by  deed, 

adopted.  cannot  be  executed  by  will. 


Darlington  ▼.  S  ^^*  ^^^  ^^^  <>f  ^^^^  ^^^  Lord  Pulteney  his 
Co^^*°T  cWeft  fon,  joined  in  fuffering  recoveries,  and  declared 
s6o.  the  ufes  thereof,  to  fuch  perfons,  as  Lord  Both  and 

Lord  Pulteney  J  by  any  deed  or  deeds,  fealed  and  deli- 
vered by  them  in  the  prefence  of  two  or  more  credible 
witnefies,  fhould  jointly  appoint.  And  in  cafe  of  th^ 
death  of  either  of  them,  then  as  the  furvivor  of  them, 
by  any  deed  or  deeds  to  be  executed  as  aforefaid, 
ihould  appoint.  Lord  Bath  having  furvived  his  fon, 
made  his  will  duly  executed,  and  fe^ed,  and  thereby 
devifed  a  piece  of  ground  comprifed  in  one  of  the 
recoveries.  And  the  queftion  was,  whether  this  will 
ihppld  operate  as  an  execution  of  the  power. 
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A 'cafe  having  been  fent  by  the  Court  of  Chancery 
to  the  Court  of  King's  Bench  on  this  pointy 

Lord  Mansfield  faid,  the  firft  requiiite  which  the 
power  prefcribed  was  impoffible  to  be  performed  by 
will,  which  was,  that  it .  ihould  be  by  joint  deed  of 
Lord  Bath  and  his  fon.  It  was  true  the  furvivor  had 
the  fame  power,  bat  then  it  was  emphatically  referred 
to  be  executed  by  deed.  Now  the  word  deed,  in  the 
underftanding  of  the  law,  had  a  technical  figaification 
to  which  a  will  was  in  no  refpeft  applicable.  If  any 
words  had  been  thrown  in,  fuch  as  writing,  inllru- 
ment,  or  other  term  of  a  general  comprehenfive 
meaning,  it  might  have  been  fair  to  have  taken  ad- 
vantage of  it,  in  favour  of  the  intention ;  but  there 
being  no  general  words,  nor  any  meritorious  confide- 
ration,  it  was  impoilible  to  fay,  that  a  will  was  a  deed, 
within  the  terms  of  this  power. 

The  Court  of  King's  Bench  certified  that  the  power  Cavao  ▼. 

,        .  Pultcncy, 

-  was  not  duly  executed  by  this  will.  6  Bro.  Far. 

Ca.  175. 

§12.  Although  the  courts  of  law  have  never  dc-   A  Power 
viated  from  the  principle,  that  all  the  circumftances   ^*  may  be 
required  by  the  perfon  who  creates  the  power,  fhould   "l^^^^^ 
be  ftriaiy  purfued ;  yet  in  other  refpedls,  they  have    Deed  or  by 
proceeded  with  fuiEcient  liberality  in  fupporting  revo- 
cations.   Thus,  if  a  power  be  given  generally,  without 
any  reftridions,  as  to  the  nature  of  the  inftrument  by 
which  it  is  to  be  executed  j  or  if  words  of  a  general 
nature  only,  fuch  as  writing  or  inftrument  be  inferted, 
it  may  in  fuch  cafe  be  executed,  either  by  a  deed,  or 
by  a  will. 

8  S  ^  3*  A  perfon 


^54 

Kibbett  ▼. 

Lec» 

llob.3i2# 
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$  1 3.  A  perfon  covenanted  to  ftand  feifed  to  tlitf 
ufe  of  himfelf  for  life,  remainder  to  his  eldeft  fon^ 
and  the  heirs  of  his  body ;  referring  to  himfelf  a 
power  ^^  by  writing,  under  his  hand  and  feal,  and  by 
*'  him  delivered  in  the  prefence  of  three  ci'edible  wit-» 
*^  neffcs,'*  to  revoke  the  ufes. 


Kofcommon 
▼.  Fowke, 
6  Bro.  Pari. 
Ca.  158. 


Afterwards  the  covenantor  made  his  wilt|  m  writings 
under  his  hand  and  feal,  delivered  in  the  prefence  of 
four  witneffes,  and  thereby  devife4  the  lands  comprifed 
in  the  deed  of  covenant  to  his  youngeft  fon. 

It  was  refolved,  that  this  will  being  a  writing,  rigned^ 
fealed,  and  delivered  in  the  prefence  of  three  credible* 
witneffes,  was  a  good  revocikticHi  and  appointment. 

§  14«  A  power  was  given  to  a  woman,  by  any  writh- 
ing, under  her  hand  and  feal,  atteftcd  by  two  or  more 
credible  witneffes,  ta  revoke  certain  ufes,  and  by  the 
fame  or  any  other  deed  to  limit  new  ones.  She  by 
will,  tinder  hand  and  feal,  attefled  by  three  witneffes, 
devifed  the  lands  comprifed  in  the  powen 

It  was  determined  by  the  Court  of  Common  Pleas^ 
In  Ireland^  and  by  the  Houfe  of  Lords  of  England^ 
that  this  was  a  good  execution  of  the  power^  the 
wotd  **  writing  **  being  applicable  to  a  will. 


Bitt  they 

muft  be 
properly 
executed^ 
1  P.  Wms, 
741. 


S  1 5,  Where  a  power  is  given  generally  to  revoke 
ufes,  and  appoint  new  ones  ;  or  where  a  power  is  ex-* 
prefsly  given  by  deed  or  will,  without  ptefcribing  the 
manner  in  which  either  of  them  is  to  b^  executed,  the 

ix^ruQiexK 


' Title  tXlTL    Deed.    Cb.  xn.  %  i $—ii,  35^ 

inftrument  is  intended  in  law  to  be  fuch  a  one  as  is 
proper  for  the  difpoiition  of  that^  which  il  the  fubje£t 
matter  of  the  power.  From  which  it  follows,  that  a 
deed  made  in  execution  of  a  power  muil  b6  fealed^ 
and  a  will  muft  be  executed  according  to  the  ftatute  of 
frauds  and  perjuries. 

%  16.  Lands  were  conveyed  to  truftees  and  their  ]^*ff?*5^' 
heirs,  to  the  ufe  of  them  and  their  heirs,  in  truft   \.  P.  Wni«. 
(after  a  fum  of  money  fhould  be  raifed)  to  convey   ^^  * 
them  to  y^  S.  and  his  heirs,  or  to  fuch  perfon  or  per* 
fons,  as  he  or  they  fhould  appoint.     J.  S.  by  a  will, 
attefled  by  two  witnefles  only,  devifed  the  lands ;  it 
was  contended  that  the  will  (hould  operate  as  an  ap- 
pointment :    the  Lord  Chancellor,  however,  decreed 
that  it  could  not  be  deemed  an  appointment,  becaufe 
it  was  not  executed  according  tD  the  fgrms  prefcribed 
by  the  ftatute  of  frauds  and  perjuries. 

$  ty*  But  where  no  intereft  paiTes  from  the  perfoii  Exception, 
who  executes  the  power,  direfted  to  be  executed  by 
will,  and  he  is  merely  to  apportion  that  which  another 
perfon  has  given ;  in  fuch  a  cafe,  as  he  is  not  the 
perfon  who  makes  the  charge,  or  affeds  the  eilate,  it 
is  not  neceiTary  that  fuch  a  will  fhould  be  executed 
according  to  the  ftatute  of  frauds. 

5  1 8.  Thomas  Clough  being  ten^t  for  life,  under  a   Jones  «•• 
marriage  fettlement,  with  remainder  to  his  firft  and   ^Ycz\6k. 
other  fons  in  tail,  and  having  two  fons  Jobn  and 
Thomas  J  who  were  of  age,  they  entered  into  articles, 
reciting  the  fettlement,  and  that  there  was  no  provifion 

for 
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It  was  refolved,  that  as  Clement  Harwood  had  not  a 
power  of  devifing  the  third  acre  under  the  (latute  of 
wills^  It  being  held  in  capite^  his  will  fhould  operate  as 
an  appointment  under  his  power,  for,  otherwife,  it 
would  have  no  effe£t  whatever. 

Scropc'fiCafe,        §  25.  Nicholas  Scrope  referved  to  himfelf  a  power  of 

revocation,  by  writing  indented  under  his  hand  and 
feal,  fubfcribed  in  the  prefence  of  three  witneffes ; 
afterwards,  he  covenanted  to  ftand  feifed  of  the  fame 
lands  to  other  ufes.  It  was  refolved  in  the  court  of 
wards,  by  the  two  Chief  Juftices  and  the  Chief  Baron, 
that  although  there  was  no  exprefs  declaration  of  any 
intention  to  revoke  the  former  ufes,  yet  that  this  con- 
veyance fhould  enure,  firft,  as  a  revocation  of  the 
former  ufes,  and  Tecondly,  as  a  declaration  of  new 
ufes ;  quia  non  refert  an  quis  intentionem  fuam  declaret 
verbis^  an  rebus  ipjis  etfadis  ;  and  when  Scrope  limited 
new  ufes,  he  thereby  fignified  his  purpofe  to  revoke 
the  former  ones. 

Guy  V.  Dor-         S  ^6*  William  Dormer  coTiYeyed  his  eftate  to  truf- 

moBd  295!^"   *^^^'  ^^  certain  ufes,  with  a  provifo,  that  if  he  (hould, 

by  any  writing  executed  in  the  pr«fence  of  two  or 
more  witneffes,  in  exprefs  words,  fignify  and  declare 
his  intention  to  revoke  or  make  void  that  deed,  the 
ufes  fhould  ceafe.  William  Dormer  afterwards  made 
his  vnll  in  writing,  figned  and  fealed  in  the  prefence  of 
two  witneffes,  by  which  he  gate  and  devifed  the  lands 
to  different  perfons  from  thofe  to  whom  they  were 

Deg  ▼.  Deg,    limited  by  the  deed.     It  was  determined,  tha(^  the  power 

1P.w1ni.414.  ^f  r^vQcation  was  well  executed* 

1  '  S  ^7-  Th<? 
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§27.  The  inftrument  by  which  a  power  is  executed,    But  thf  In- 
knuft,  however,  have  fome  reference  to,  or  muft  men-    t^^cr\o\hc^ 
tion  the  eftate  on  which  it  is  intended  to  operate,  other-    Ei^tc. 
wife  it  will  not  be  confidered  as  a  revocation  or   ap- 
pointment.    But  it  will  be  fuiiicient  that  the  eftate  fub* 
je&ed  to  the  power,  be  referred  to  in  terms  which 
include  it  with  the  other  property  of  the  appointor, 
although  it  be  not  particularized. 

5  28.  A  perfon  having  a  power  to  charge  an  eftate   Probett  ▼. 

.        .  Morgan, 

with  2,000/.  after  the  death  of  his  wife,  and  a  term  ef  x  Avl.  44.1. 
years  being  created  for  that  purpofe,  he  made  a  will, 
beginning  with  thefe  words,  *^  I  charge  all  my  real 
«  eftate." 

It  was  held  by  Lord  Jiard'Wickej  that  if  a  man  had 
a  power  to  charge  an  eftate,  it  was  not  neceffary,  in  the 
execution  of  it,  that  he  fliould  refer  to  the  deed  out 
of  which  the  power  arofe,  for,  in  a  court  of  equity, 
it  was  enough  that  his  intent  appeared ;  and  if,  in  the 
execution,  he  fufBdently  defcribed  the  eftate  he  had 
a  power  to  charge,  it  would  be  bound,  efpedally  where 
the  perfon  charging  was  a  purchafer  of  the  power : 
and  his  Lordfliip  held,  that  the  power  was  well  yj^^  ^  ^^j^ 
executed.  559* 

S  29.  Although  a  power  of  appointment  be  direded  a  Power  may 

to  be  executed  by  any  deed  or  writing,  yet  it  may  be  ^  fc*7"i^/  - 

executed  by  feveral  ads  and  aifurances,  provided  they  ilniments. 
have  fuch  a  relation  to  each  other,  that  they  can  be 
coafidergd  as  m^jdpg  together  but  gne  aflurance. 

S  a  §  30.  Sir 
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Herring  r.  §  30*  Sir  ^tfmf/  Williams  being  feifed  in  fee,   made 

J  show.  i9$.  a  voluntary  fettlement,  to  the  ufe  of  himfelf  for  life, 

1  Vent*  368.    remainder  to  his  brother  in  tail,  referving  to  himfelf  a 

power  of  revocation,  by  deed  indented  and  (igned  by 
two  or  more  wimeflfes.  Some  time  after.  Sir  y.  W7/- 
iiams  levied  a  fine,  and,  by  a  deed  made  between  him, 
'  his  brother,  and  others,  bearing  date  a  month  after  the 
fine  was  leviedt  reciting  the  fine,  it  was  declared,  that 
at  the  time  of  levying  the  faid  fine,  the  agreement  of 
all  the  parties  was,  that  it'  fhould  enure  to  the  nip  of 
Sir  J.  WiUiams  and  his  heh-s. 

It  was  determined  in  the  Exchequer  Chamber  by 

2  Borr.  R.      fix  Judges  againft  two,  that  this  fine  and  declaration 

Dmiff.  Rep.     ^^  ^^^  ^^^^  ^^  ^  confidered  as   one  and  the  fame 
45*  conve^wice,   and  operated  as  an  execution  of  the 

powen 

Andatdif-  §  3'»  Powers  of  revocation  and  appointment  may 

fercnt  Times,  y^  executed  at  different  times,  over  different  parts  of 

the  eftates  which  are  fubjed  to  the  power. 

Diggt'dCafc,       $  S^'  Cy&r^e^^/rD/^^^i,  inconfiderationofhismar- 
'^cp-  >7S'      riage,  covex^ianted  to  (land  feifed  to  the  ufe  of  himfelf 
for  life»  remainder  to  the  ufe  of  his  fon  in  tail,  ^c* 
with  a  provifo,  that  it  fhould  be  lawful  for  him  to  re- 
voke any  of  the  ufes  or  eftates,  and  to  limit  new  ufes. 
Chrijiopher  Digges  revoked  the  ufes  of  part  of  the  land, 
.<;ir R.Lee's     and  afterwards  revoked  the  ufes  of  another  part.    It 
F^^e  i  ^^^*  was  refolved,  that  he  might  revoke  part  at  •  one  timie, 

and  part  at  another,  and  fo  of  the  refidue,  until  he 
had  revoked  all. 
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§  33.  A  power  was  given  by  will  to  a  pexfon^  '*  from  Zooch  ▼. 

^      .  .  Ill         11  •  •  •  •  WoolrtDD, 

**  time  to  time,  by  deed  or  deeds,  wntmg  or  writings,  ^  £u„..  r, 
**  to  limit  or  appoint  to  the  ufe  of  any  woman  or  wo-    "3^-  ^^^^ 
**  men,  for  and  in  lieu  of  jointure,  all  or  any  part  of 
**  the  land,'*  &f^.     The  devifee,  on  his  marriage,  ap- 
pointed part  of  the  prexnifes  to  the  ufe  of  his  wife> 
purfuant  to  his  power. 

Afterwards  the  devifee,  by  another  deed,  reciting 
that  he  had  got  an  additional  portion  by  his  wife,  in 
confideration  thereof,  and  as  an  additional  jointure, 
appointed  another  part  of  the  premifes  to  the  ufe  of  his 
wife.  The  queftion  was,  whether  the  devifee  had  not 
completely  exhaufted  his  power  by  the  firft  appoint- 
ment, or  whether  he  had  ftill  fufEcient  power  to  make 
the  fecond  appointment. 

It  was  unanimouily  refolved,  that  the  power  was  not  Doe  t.  Mil-; 
exhaufted  by  the  firft  appointment,  and,  therefore,  jTOTnRep. 
that  the  fecond  appointment  was  good.  721.  S.  P. 

S  34.  An  appointment  may,  in  fome  inftances,  have  An  Appoint- 
a  partial  operation,  and  only  operate  as  a  revocation    "^^"^  """y 

only  be  a  re- 

fro  tanto*    Upon  this  principle,  it  has  been  held,  that  ▼ocation/rv 

where  a  perfon  having  a  power  of  revocation  and  ap-  ^"""^ 

pdntment,  mortgages  the  lands,  fuch  mortgage  only 

operates  as  a  revocation  protanto^  becaufe,  in  equity, 

the  mortgagor  ftill  continues  owner  of  the  eftate,  a  Pcrkmi  t. 

n^iortgage  being  confidered  as  a  pledge  only  for  the  ^*|^*^» 

money.  Id.  141. 18a, 

r 

S  35*  But  where  a  mortgage  is  made  by  the  execu- 
tion of  a  power,  and  there  is  alfo  a  complete  difpofi- 

S  3  tion 
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Fitz^eni]d  v. 

Fauconbcrgy 

Fitzg.  Rep. 

207. 

a  Bro.  Pari. 
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tion  of  the  equity  of  redemption,  there  the  revocation 
will  be  completet 

§  36.  A  perfon  who  had  a  power  of  revocation  and 
appointment,  conveyed  the  eftate  to  truftees  and  their 
heirs,  upon  truft  out  of  the  rents  and  profits  of  the 
premifes,  or  by  mortgage,  fcf^.  to  raife  fo  much  money 
as  (hould  be  fufEcipnt  to  pay  all  the  debts  mentioned 
in  a  fchedule  thereimto  annexed,  and,  after  payment 
thereof,  that  they  Ihould  pay  the  overplus  (if  any)  and 
reconvey  fuch  part  of  the  prepifes  as  fhould  r«maia 
unfold,  to  the  grantor,  or  to  fuph  perfons,  ufes,  and 
estates,  as  he  fhould  appoint. 

It  was  determined,  that  this  d^ed  operate^  as  a  conv 
plete  revocation  of  the  ufes,  «and  not  as  a  revocation 
fro  tanio. 


An  Appoints 
mcnt  may 
give  a  Ictfcr 
Eftate. 


'  §  yj.  The  exiecution  of  a  power  will  be  good,  aU 
though  it  limits  a  lefTer  ^eflate  than  that  which  the  ap% 
pointor  was  enabled  to  limit. 


K attic  V.  §  38.  A  tenant  for  life  having  a  power  to  limit  th^ 

r  Str^rjoi.     '^^^  ^  ^y  woman  he  fhould  marry,  for  her  life,  by 
3  Burr.  1 147.   way  of  jointure,  and  in  bar  of  dower,  made  a  leafe  for 

99  years,  determinable  on  the  death  of  his  wife,  by 

way  of  a  jointure  for  her. 

It  was  held,  on  a  fpecial  verdlft  in  eje£tment^  that 
this  was  not  a  good  execution  of  the  power  at  law,  for 
the  eftates  were  totally  different,  one  being  a  fn^hold) 
^e  otjier  ^  chattel^ 

But 
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But  Lord  Chancellor  Ta/bot  held  it  to  be  warranted 
by  the  power,  faying,  that  it  was  not  a  defeftive,  but   2  Vcfcy  644- 
a  blundering  execution  of  the  power. 

S  39.  y.  S.  having  four  children,  two  fons  and  two   Thwaytcs  v. 
daughters,  fettled  his  eftate  to  the  ufe  of  himfelf  for    go  Vide  Rol 
life,  remainder  to  his  wife  for  life,  and,  after  their  de-    ^J^  \P[^' 

'  '  ..         all,  2  Ab,  Lq. 

ceafe,  to  the  ufe  of  fuch  child  and  children,  and  in  668. 
fuch  fhares  and  proportions  as  he  fhould  appoint* 
y.  5.,  by  his  will,  devifed  a  rent-charge  out  of  thofe 
lands  to  his  youngeft  fon  for  life,  remainder  to  the  firft 
and  other  fons  of  his  body ;  and  if  he  died  without 
iifue,  fo  as  the  eftate  fhould  come  to  his  eldeft  fon, 
then  he  to  pay  500  /.  a  piece  to  his  daughters.  The 
eldefl  fon  infifled,  that  the  power  was  not  well  pur- 
fued,  as  the  teftator  might  have  diflributed  the  lands 
among  his  children,  but  had  not  power  to  devife  a 
rent- charge,  or  fums  of  money.  But  the  court  held 
the  appointment  to  be  good. 

S  40.  In  a  modern  cafe,  it  was  held,  that  a  power   Kenwonhyr. 
of  appointing  a  real  eflate,  was  well  executed  by  a  de-  jiin.*7(;2. 
vife  to  truflees  to  fell,  and  an  appointment  of  the  1-^g.vi-ong* 

money  to  arile  from  the  (ale.  445- 

« 

§  41.  Where  a  pcrfon  has  a  power  of  appointing   AnAppomt- 

n      •  r  r  r  !_•         i_*l        UlCnt  Hiuft 

an  eftate,  or  a  fum  or  money,  unto  and  among  his  cnil-  ^^^  ^  m„. 

dren,  in  fuch  fhares  and  proportions  as  he  fhall  think  ^®T^' 

proper ;  the  appointor  mufl  give  flie  whole  among  the  ^?^)^^  ^* 

children,  and  every  child  mufl  have  fuch  a  fair  and  i  Wiic  R. 

r^onable  fhare  as  is  not  illufory.  ^^^ 

S  4  S  4«'  The 
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Walker, 
Forrcft  72, 
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S  42.  The  truft  of  a  term  of  300  years  was  declared 
to  be  for  raifing  fuch  fums  of  money  for  the  portions' 
of  the  children  of  a  marriage  (except  an  eldeft  or  only 
fon)  in  fuch  manner,  and  at  fuch  time,  and  under  fuch 
limitations,  as  the  huiband  ihould  by  will  or  deed  ap* 
point,  fo  as  fuch  fum  or  fums  did  not,  in  the  whole,' 
amount  to  above  2,000  /.  There  were  three  younger 
children,  and  the  hufband  by  his  will,  reciting  that  his 
two  daughters  were  amply  provided  for  by  their  grand- 
father, appointed  the  whole  of  the  fum  to  his  fecond 
fon* 


It  was  decreed,  that  the  execution  of  the  power  was 
void. 


f  ocklinton  ▼• 
^ayne,  i  £ro. 
Ca.  in  Chan, 

450. 


u 


u 


§  43.  Lands  were  limited  **  to  Samuel  Pccklinion 
"  for  life,  remainder  to  his  wife  for  life,  remainder  to 
the  ufe  of  all  and  every  the  child  and  children  of  the 
faid  S.  P.,  &fr*  in  fuch  parts,  fhares,  and  propor^* 
*^  tions,  and  for  fuch  eftate  and  eflates,  not  exceeding 
**  an  eftate  or  eftates  tail,  with  or  without  power  of 
**  revocation,  and  by,  with,  and  under  fuch  powers, 
^^  provifoes,  remainders,  or  limitations,  over  to  fome 
**  or  one  of  the  faid  children,  as  the  faid  5.  JP.  flioulcl 
**  by  any  deed  or  writing,  or  by  will,  direft  or  ap^ 
"  point ;  and  for  default  of  fuch  appointment,  then 
<^  to  all  and  every  the  children,  to  be  divided  fhare 
*^  and  fhare  alike«'^ 


5.  P.,  by  will  duly  attefted,  reciting  the  power,  did, 
In  purfuance  thereof,  limit  one  acre  of  the  premifes  to 
his  eldeft  fon,  and  his  daughter^  for  their  lives,  and 

thq 
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die  life  of  the  furvivor  of  them,  with  reinamder  to 
fuch  perfon  or  perfons  as  Ihould  be  entitled  to  the  rc- 
fidue  of  the  faid  premifes,  and  then  limited  the  re0-» 
due  to  his  fecond  fon  Henry,  in  UriGt  fettlement. 

Lord  Thurlow  was  clearly  of  opinion,  that  the  exe« 
cution  of  the  power  was  totally  illufory,  and  contrary 
to  its  nature  ;  that,  therefore,  the  eftate  muft  go  among 
all  the  children,  agreeable  to  the  diredion,  in  de£itilt 
of  execution  of  the  power* 

S  44.  If,  however,  it  appears  from  the  words  of  Thomti  r. 
the  power,  to  have  been  the  intention  of  the  parties,    THozdm, 
that  the  donee  fhould  give  the  whole  of  the  property 
to  any  one  of  the  children,  or  perfons  intended  to  be 
benefited,  an  appointment  to  one  will  be  good. 

5  45*  The  truft  of  a  term  was  declared,  that  if  Ro-  Auftin  t, 
bert  Aujiin  (hould  die  leaving  iflue  by  his  wife,'  a  fon  2Ab.Eq.667. 
and  other  children,  then  to  raife  a  fum  not  exceeding 
1,500  /•  for  the  fole  benefit  and  advantage  of  fuch 
child  or  children,  (other  than  the  eldefl),  in  fuch  pro- 
portions, manner,  and  foml,  in  all  refpefts^  as  the  (aid 
/?.  A.  fhould  for  fuch  purpofe,  by  his  laft  will  in  wnt- 
ing  dired,  limit,  or  appoint ;  and  in  default  of  fuch 
diredion>  then  to  the  fole  benefit  of  fuch  child,  if  but 
one,  and  if  more,  (other  than  an  eldeft),  to  them  all 
equally. 

R.  A.^  by  his  will,  direfted  the  money  to  be  raifed^ 
dnd  appointed  450  /.  to  Robert^  one  of  the  younger 
fonsy  and  1,050/.  to  his  daughter;  btlt  gave  nothing 

to 
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to  Edwardy  another  younger  fon,  who  brought  hif 
bill  to  be  let  in  to  a  fhare  of  the  19500/.  But  it  ap- 
pearing that  he  was  otherwife  provided  for^  and  be- 
,  caufe  there  was  a  difcretionary  power  in  the  father, 
which  he  had  exercifed  in  a  reafonable  manner,  the 
bill>  after  long  co^deration,  was  difmifled. 

Swift  ▼.  §  46*  Lands  were  limited  in  a  marriage  fettlement, 

^TtmK       ^  *^  ^^  ^^  'y^^^  Gregson  for  life,  remainder  **  to  and 
432.  «^  for  the  ufe  and  behoof  of  fuch  child  and  children 

«*  of  the  faid  J.  C,  t5fc.  and  for  fuch  eftate  and  eftates, 
**  intents  and  purpofes,  as  the  faid  J.  G.  (hould  apr 
<<  point,  and,  for  want  of  fuch  appointment,  to  the 
<'  ufe  of  all  and  every  the  child  and  children  of  the 
♦*  faid  J.  G.J  ^c.  equally,  Ihare  and  fhare  alike/' 


John  Gregson^  by  deed  reciting  the  fettlement,  and 
that  he  had  two  children.  Rain  Gregson  and  Mary 
Huntley  J  appointed,  that  the  premifes  fhould,  after  hi& 
deceafe,  go  to  the  ufe  of  the  laid  Rain  Gregson  and 
the  heirs  of  his  body,  remainder  to  the  faid  Mary 
Huntley  and  her  heirs.  Mary  Huntley  brought  an 
ejeSment  for  the  recovery  of  an  undivided  moiety  of 
the  eftate,  upon  the  ground,  that  th?  appointment  was 
illufive  and  void, 

Mr.  Juftice  Buller  faid,  the  words  of  the  power  were, 

^<  to  and  for  the  ufe  and  behoof  of  fuch  child  and 

cc  children,  and  for  fuch  eftate  and  eftates,"  &r.    The 

argument  for  the  plaintiff  was,  firft,  that  where  there 

is  a  power  to  give  an  eftate,  to  and  amongft  all  and 

every  the  chi][dr«n,  each  muft  have  a  beneficial  part ; 

and| 
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and,  fecondly,  that  thefe  words  were  tantamount  to 
thofe. 

His  objeftion  was  to  the  minor  propofition ;  thefe 
words  were  not  like  thofe  aflumed ;  there  were  no  fuch 
words  in  this  power,  as,  "  to  and  amongft,*'  but  juft 
the  reverfe,  for  it  was  a  power  to  appoint  to  the  ufe 
and  behoof  of  fuch  child  and  children ;  therefore, 
inllead  of  including  all,  it  fays,  that  the  appointor  may 
appoint  to  orie  only. 

The  plaintiflfs  counfel  admitted,  that,  under  a  power 
of  appointing  to  fuch  of  my  children  j  an  appointment  to 
one  only  would  be  good,  but  the  prefent  words  were 
ftronger.  An  appointment  to  one,  under  a  power  of 
appointing  to  fuch  child  and  children^  was  good,  be- 
caufe  it  includes  one.  He  cited  the  cafe  of  Spring  v. 
Biles  J  Mich,  24  Geo.  3.  B.  R.^  where  a  power  was 
given  to  difpofe  of  lands,  **  to  and  amongft  fuch  of 
**  my  relations  as  (hall  be  living  at  the  lime  of  my  de- 
^  ceafe,  in  fuch  parts,  fliares,  and  proportions,  as  my 
**  wife  fhall  think  proper."  And  it  was  determined, 
that  an  appointment  of  the  whole  eftate  to  one  of  the 
)relations  was  good. 

He  obferved,  that  that  cafe,  with  the  difference  only 
of  relations  inftead  of  children^  was  ftronger  than  the 
prefent.  There  the  power  was,  "  to  and  amongft  fuch 
of  my  relations,  ^c.  in  fuch  parts,  fiiares,  and  pro-^ 
portions,**  &f^.  which  imported  that  a  divifion  was 
intended :  but,  in  the  prefent  cafe,  the  words  ^^  parts^ 
ff  ^)iareS|  and  pro|Jortions^'*  were  not  ufed,  and  there 
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vas  no  evidence  of  an  intention  that  it  fhould  be  di-> 

vided  into  fhares.     In  that  cafe,  the  court  faid,  they 

had  not  a  particle  of  doubt,  but  that  the  word  fucb 

Kenworthy      meant  one  or  more.     Here,  therefore,  it  mud  have 

\^V^y^^'    the  fanie  conftruaion.     It  mud  mean,  that  the  ap* 
Jun.  793.  ^  »  r- 

pointor  (hould  appoint  to  one  or  more. 
Judgment  for  the  defendant. 


I  Vcf.  Jun. 

299. 

%  Vcf.  336. 


§  47.  It  has  been  determined  in.  fome  modem  cafes 
refpefting  perfonal  property,  that  an  illufory  appoint- 
ment may  be  accounted  for  by  circumftances  j  and, 
therefore,  where  a  perfon  having  a  power  of  appojnt- 
ment  among  his  child  en,  and  having  advanced  one  of 
his  daughters  in  marriage,  recited  that  as  a  reafon  for 

giving  her  a  fmall  ihare.     It  was  held  not  to  be 
illufory. 


4  Vcf.  Jnm 

785. 

Vide  5  Vcf. 
Jun,  859. . 


In  a  fubfequent  cafe,  it  was  faid,  that,  in  equity,  an 
appointment  of  a  very  fmall  fhare  was  not  illufory,  if 
juftified  by  circumftances  j  as,  where  that  object  was 
otherwife  provided  for. 


A  Condition 
annexed  to 
an  Appoint- 
ment is  void. 

a  Vcfey  644. 
Fawlet  V. 
Pawlct, 
I  WilC  R. 
224. 


§  48.  A  condition  annexed  to  an  appointment, 
where  the  power  does  not  warrant  fuch  condition, 
will  be  deemed  void.  So  that,  if  a  fether,  having  a 
power  to  appoint  a  fum  of  money  among  his  childr^, 
qualifies  his  appointment  to  one  of  them,  with  a  con* 
dition,  that  he  ihall  rdeafe  a  debt  or  pay  a  fum  <4 
money,  the  appointment  will  be  abfolute,  and  the 
condition  void. 


S49-Th« 
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§  49.  The  principle  upon  which  this  dodtrine  is 
founded,  is,  that  where  there  is  a  complete  execution 
of  a  power,  and  fomething  ex  abundanti  is  added, 
which  is  not  warranted  by  t^e  power,  there,  if' the 
excefs  be  diftinguifhable,  fo  that  the  court  can  draw 
.a  line,  the  execution  will  be  good,  and  the  exceis  only 
will  be  void.  But  if  the  boundary  between  the  exe- 
cution and  the  excefs  cannot  be  afcertained,  the  exe«- 
cution  will  then  be  void  for  the  whole. 

As  Appoint* 

§  50*  An  appointment  to  perfons  who  are  not  ob*  mcnt  to  Per- 
jeds  of  the  power,  will  be  void  as  to  thofe  perfons,  j^of  the' 
but  good  as  to  thofe  who  are  objefls  of  the  power.  Power,  is 

Goodtitle  V. 
Weal  a  Wilf* 

S  51.  yames  Alexander  gave  by  his  will  6000/.  to-  R.369. 
two  truftees,  upon  truft  to  pay  the  intereft  and  produce   Alexander  v. 
to  his  wife  for  life ;  and  gave  unto  his  faid  wife  the   ^  Vefey  640. 
abfolute  difpofal  of  the  faid  fum  of  6000 /•  imto  and 
amongft  fuch  children  begotten  between  them,  and  in 
fuch  proportions,  as  fhe  fhould  by  her  laft  will  and 
tejdament,  or  by  any  deed  or  deeds,  ^c.  dired,  limit, 
or  appoint. 

'Th&  mother,  by  her  will,  appointed  part  of  the 
money  to  two  of  her  children,  but  in  truft  to  pay  the 
intereft  thereof  to  their  lifter  Catherine  for  her  life, 
and,  after  her  death,  to  pay  the  principal  to  the  cbil« 
dren  of  Catherine. 

It  was  held  by  Sir  Thomas  Clarke j  that  the  provifion 
•  made  for  Catherine  was  good,  but  that  the  appoinment 
'  to  the  children  of  Catherine  was  void,  becaufc  a  power 

to 
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to  appoint  to  children,  would,  in  00  cafe,  warrant  as 
appointment  to  grandchildren. 

Adaini  t.  ^  5a.  Lands  Were  limited  to  Sbute  Adams  for  life, 

Cowp.  kcp.     remainder  to  Frances  Adams  his  wife  for  life,  remain- 
^S'»  derto  the  ufe  of  fuch  child  or  children  of  the  &id 

Sbute  Adams  and  Frances  his  wife,  and  for  fuch  eflate-' 
and  eftates  as  they  ihould  jointly,  or  as  the  furvivor, 
in  cafe  of  no  joint  appointment,  fhould  by  deed  or 
writing,  dire£k  or  apppint ;  and,  for  want  of  fuch  di- 
redion  or  appointment,  to  the  ufe  of  the  firft  and  every 
other  fon  of  the  faid  Shute  Adams  and  Frances  his  wife, 
feverally  and  fucceffively,  in  tail.  Frances  Adams  fur- 
vived  her  hufband,  and,  by  deed,  reciting  her  power, 
appointed  the  premifes  to  the  ufe  of  Mary  Shute  Adams 
her  eldeft  furviving  daughter,  for  life,  remainder  to 
truftees  and  their  heirs  to  preferve  contingent  remain- 
ders, remainder  to  the  firfl;  and  other  fons  of  the  faid 
Mary  Sbute  Adams  in  tail  male,  remainder  to  her 
daughters  in  tail  general,  remainder  to  Catberine  Adams 
(the  other  daughter  of  fr^nrw)  for  life,  remainder  to 
truftees  to  preferve  contingent  remainders,  remainder 
to  her  fons  and  daughters  in  the  fame  manner,  remain- 
der to  the  ufe  of  the  right  heirs  of  the  faid  Frances 
for  ever.  Frances  Adams  died,  leaving  the  faid  two 
daughters  and  one  fon. 

This  cafe  being  referred  by  the  Court  of  Chancery 
to  the  Court  of  King's  Bench,  that  court  certified  their 
opinion,  that,  though  Frances  Adams  had  exceeded  her 
power,  which  was  confined  to  child  or  children,  by 
limitiag  eftates  to  her  graadchildren,  yet  they  thought 

the 
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the  fame  ought  to  prevail,  fo  far  as  her  power  extend- 
ed, and  that  die  limitations  to  her  daughters  for  life 
were  good,  but  that  the  difpofition  of  the  inheritance 
to  the  child  or  children  was  void.  They  were,  there- 
fore, of  opinion,  that  there  was  no  appointment  of 
the  inheritance  of  the  premifes ;  that  the  fon  took  an 
eftate  tail  therein^  fubjed  to  the  eftate  for  life,  to  his 
fillers. 

S  53.  Lady  Burlington  devifed  all  her  real  eftates  to   Doc  ▼.Lord 
truftees  to  the  ufe  of  her  fon-in-law,  the  Marquis  of  ^TermRcp/ 
Hartington,  for  life,  and,  after  his  deceafe,  to  the  ufe   74*- 
and  behoof  of  fuch  of  his  child  or  children,  by  Char- 
lotte Lady  Cavendijhj  his  late  wife,  for  fuch  eftate  and 
eftates,  and  in  fuch  ftiares  and  proportions,  and  under 
and  fubje£t  to  fuch  powers,  provifoes,  conditions,  re- 
ftriftions,  or  limitations,  as  he  fhould,  by  deed  or 
will,  nominate,  dired,  or  appoint ;  and  in  default  of 
fuch  nomination,  to  the  ufe  of  all  and  every  the  child 
and  children  of  the  &id  Marquis  of  Hartington  by  bis 
faid  wife,  equally  to  be  divided  between  them  as  te- 
nants in  common,  and  of  the  feveral  bey's  of  their 
bodies. 

The  Marquis  of  Hartington  (being  Duke  of  Devon* 
Jhire)  made  his  will,  by  which  he  gave  all  the  eftates 
which  he  had  power  to  difpofe  of,  under  Lady  Bur^^ 
iington^s  will,  to  his  two  younger  fons,  Richard  and 
George  Cavendijh^  for  life,  with  remainder  to  their  firft 
and  other  fons  in  tail  male,  with  renninder  to  his 
eldeft  fon  in  fee, 


Upon 
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Upon  a  cafe  referred  in  ejedment^  the  queftion  was* 
whether  the  Duke's  will  was  a  good  execution  of  tbc 
power  given  him  by  Lady  Burlington^  to  any^  and 
what  extent. 

Lord  Mansfield  delivered  the  opinion  of  the  court. 
The  firft  queftion  determined,  was,  that  the  plaintiff's 
deriving  great  benefit  under  the  Duke's  will,  were 
bound  to  acquiefce  in  his  difpofitions  throughout. 
2d,  That  the  appointment  was  good  to  Lord  George  for 
life,  and,  therefore,  the  ejedment  was  premature. 
3d,  The  court  was  of  opinion,  that  the  appointment 
Vide  Fcarnc  ^^  ^^  children  of  Lord  George  was  good.  But,  as  to 
Ex.  DcT.        this  laft  point,  the  opinion  of  the  court,  which  was  ex-* 

trajudicial,  leems  to  be  contradided  by  the  following 
ca(ei« 

R  b'  f  ▼  *  S  54*  ^7  fcttlement  on  the  marriage  of  James  Dunn 
Hardcafile,  and  Dorothy  fVrigbt^  certain  eftates  were  conveyed  to 
t^u^  *^*  ^c  ^c  of  James  Dunn  for  life,  remainder  to  the  ufe  of 
1^^\  f^^P'     truftees,  in  truft  for  fuch  child  or  children  of  the  faid 

James  Dunn  and  Dorothy  Wright^  and  for  fuch  eftates, 
and  in  fuch  proportions,  as  the  faid  James  Dunn  fhoidd 
by  deed  or  will  appoint ;  and  in  default  of  fuch  ap-^ 
pointment,  in  truft  for  the  firft  and  other  fons  of  the 
.  laid  James  Dunn  by  the  iaid  Dorothy  y  in  tail  male ;  and 
in  default  of  fuch  iffue,  in  truft  to  raife  ppjrtions  for 
daughters,  &f^, 

James  Dunn  having  by  the  laid  Dorothy  one  fon  and 

four  daughters,  devifed  part  of  the  eftates,   namely, 

the  eftate  of  Great  Chilton  and  Dalton  Percy^  charged 

with 
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%rith  his  debts  and  two  annuities,  to  two  of  his 
daughters,  to  the  ufe  of  his  fon  James  Dunn  for  life, . 
remainder  to  the  firil  and  other  fons  of  the  faid  James 
Dunn  the  fon,  in  tail  general,  remainder  to  his 
daughters  in  tail,  as  tenants  in  comihon,  remainder  as 
to  that  part  of  his  eflate  at  Great  Chilton^  which  la/ 
on  the  eafl  fide  of  the  road,  to  one  of  his  daughters 
in  fee ;  and  as  to  th^  part  which  lay  on  the  weft 
fide,  to  another  daughter  in  fee.  Upon  the  death 
of  James  Dunn  the  father,  his  fon  entered  on  the 
eftates  devifed  to  him,  and  having  fufiered  a  recovery 
of  them,  to  the  ufe  of  himfelf  in  fee,  he  difpofed  of 
them  by  his  will,  and  died  without  iifue^ 

« 

Ancje£tment  was  brought  by  the  two  lifters,  to 
whom  James  Dunn  had  appointed  the  premifes,  on 
failure  of  iffue  of  the  fon  of  his  fon ;  and  upon  a  cafe   Grtflith  ▼. 
fcnt  out  of  the  Court  of  Chancery  to  the  C6urt  of  ?Bro!Kep, 
King's  Bench,  that  court  was  of  opinion,  that  the   4'o* 
appointment  to  the  fons  of  James  Dunn  the  fon  was 
void* 

S  55.  A  power  of  revocitkm  and  appointment  <ian-   A  Power 
n6t  be  delegated  to  another,  whether  the  power  relates   delegated 
to  the  land,  or  is  collateral  to  it>  it  being  a  principle 
of  law,  that  delegatus  non  potejl  delegare^ 

# 

« 

§  56.  A  hufband  by  his  marriage  articles  and  fet-   Ingram  t, 
tlement,  had  a  power  of  difpofmg,  by  deed   or  will,    ^"^!j^"^ti  ? 
of  a  reverfionary  intereft,  to  the  iffue  of  the  marriage, 
in  fuCh  proportions  as  he  Ihould  think  fit.     The  huf- 
band, by  his  will,  reciting  the  power,  delegated  it  to 

Vol.  IV.  T  his' 
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his  wife,  that  fhe  might  difpofe  of  the  eftate  among 
the  children,  m,  fuch  proportions  as  fhe  ihould  think 
propen 

% 

m 

Lord  HardwUke  faid,  this  muft  be  confidered  as  a 
power  of  attorney,  which  could  only  be  executed  by 
the  hufbandy  to  whom  it  was  confined,  and  was  not 
in  its  nature  tranfmiffible  to  a  third  perfon* 

Unlefs  there         {^  57.  But  if  a  power  be  exprefsly  referred  to  be 
WorSr         executed  by  a  perfon  and  his  afligns,  an  execution  by 

an  aflignee  will,  in  fuch  cafe,  be  good ;  and  a  devifi^ 
will  be  a  good  aflignee,  within  the  words  of  fuch  a 
power* 

How  ▼.  $  58.  A  finte  was  levied  of  certain  lands,  to  the 

Tvl^l  8.   ^^  ^^  ^-  *^^  ^^»  remainder  to  J.  his  fon  and  the 
3  Show.  57.     heirs  male  of  his  body,  remainder  to  j^  his  executors  T 
recin.47  .  ^^j  affigns,  for  eighty  years,  and  that  he  and  his 
affigns  of  the  faid  term  fhould  have  full  power  and 
authority,  to  demife,   Isfc,  for  twenty-one  years  or 
three  lives,  rendering  the  ancient  rent.     T.  the  fon 
devifed  this  term,  and  died  without  ifilie  male.     The 
devifee  entered,  made  his  executors,  and  died.    The 
^executor  af&gned  over  the  term,  with  power  to  make 
leafes,  and  the  queflion  was,  whether  the  power  an« 
nexed  to  the  term  for  eighty  years  was  transferable 
with  the  term  to  aflignees  in  law.    The  court  was 
of  opinion,  that  the  power  was  well  transferred,  and 
had  been  good,  if  referved  to  a  ffaranger.    But  here 
it  was  annexed  to  an  intereft  and  not  merely  colla- 
teral, and  the  aiEgnees  might  execute  it.    The  court 
9  alfo 
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alfo  conceived,  that  aifignees  included  aiBgnees  in  law 
as  well  as  in  fad,  but  that  the  tenant  in  tail,  having 
deviled  the  term,  the  devifee  was  an  ai&gnee,  and  the 
power,  in  the  greateft  ftri£lneis  of  acceptation,  was  in 
Jleri^  and  confequently  muft  go  to  his  executors,  and 

by  the  fame  reafon  to  their  aflignee. 

I 

S  CO.  An  inftrument  may  in  fome  cafes  take  efied,   ^"  '^^■^  Cafo 

.       ^  ^  an  Inftrument 

either  as  an  appointment  of  the  ufe,  or  as  a  common   operates  as  an 
law  conveyance;   and  in  Clere*$  cafe  it  was  deter*   6Rcp°iT#. 

mined,  that  where  a  feoffment  was  made  to  the  ufe  of  Cra.  £112.877. 

C10.jac.31. 
fuch  perfon  and  perfons  as  the  feoffor  mould  appoint.   Hob.  ite. 

smd  until  appointment,  to  the  ufe  of  himfelf  and  his 
heirs ;  if  in  fuch  a  cafe  the  feoffor  devifed  the  land 
l>y  will  (having  a  power  to  devife  it)  as  owner,  with- 
out any  reference  to  his  power,  it  would  pafs  as  a 
devife,  by  the  will ;  and  not  as  appointed,  under  the 
power.  For  the  teftator  had  an  eftate  devifable  in 
him,  and  alfo  a  power  to  limit  a  ufe,  and  he  had  his 
ele&ion  to  pmrfue  whichever  of  them  he  chofe ;  fo 
that  when  he  devifed  the  land  itfelf,  without  any 
reference  to  his  power,  he  fhewed  his  intention  to  pais 
the  eftate  by  bis  will,  as  owner  of  the  land,  and  not  Hudfon, 
to  limit  a  ufe  under  his  power.  ^^*  ^®* 

S  60.  By  the  fettlement,  made  on  the  marriage  of  ^^\  , . 
Thomas  and  Elizabeth  Cox  in  1777*  a  power  of  revoke   4  Vcf.  Jun. 
ing  the  ufes  of  the  fettlement,  with  the  confent  of  the  ^^^' 
truflees,  was  given  to  Cox  and  his  wife,  fo  as  before 
fuch  revocation  they  fhould  convey  and  affure  other 
lands,  of  equal  or  better  value,  in  lieu  thereof,  to 
die  lame  ufes.    By  indentures  of  leafe  and  releafe, 
%         .  T2  dated 
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dated  in  17849  a  capital  mefluage  and  other  premifef 
were  conveyed  to  a  truflee  and  his  heirs,  to  hold  to 
him  and  his  heirsy  to  the  ufe  of  fueh  perfon  or  perfons, 
and  for  fuch  eftate  or  eftates^  intereft  or  interefts^  and 
withy  under5  and  fubjed  to  fuch  powers,  provifoes^ 
and  agreements,  as  Thomas  Cox  Ihould,  by  deed  or 
writing  under  his  hand  and  feal,  limit  and  appoint ; 
and,  in  default  thereof,  to  the  ufe  of  the  faid  Thomas 
C0X9  his  heirs  and  ailigns«  In  1792,  Thomas  Cox  en« 
tered  into  a  contraft  to  fdl  the  eftates^  comprifed  ia 
the  fettlcment  of  1777. 

By  indentures  of  leafeandreleafe,  dated  in  1792, 
Thomas  Cox^  in  purfuance  of  all  powers  in  him  vefted^ 
did,  with  the  confent  of  the  furviving  trufte«s  in  the 
marriage  fettlcment,  grant,  bargain,  fell,  alien,  releafc 
and  confirm,  limit,  declare,  and  appoint,  and  the  faid 
Thomas  Cox  and  his  wife  did,  with  the  like  confent  and 
approbation,  convey  and  aifure  to  the  faid  furviving 
truftees  and  their  heirs  and  affigns,  the  faid  capital 
meifuage,  comprifed  in  the  indentures  of  1784,  to 
hold  to  them,  their  heirs  and  aifigns,  to  and  for  the 
fame  ufes,  ,.trufts,  intents  and  purpofes,  as  wer« 
declared  in  the  fettlcment  of  i777» 

Thomas  ,Cox  and  his  wife  revoked  the  ufes  of  the 
lettlement. 

Some  doubts  having  been  thrown  upon  the  title^ 
with  refped  to  the  value  of  the  fubftituted  eftates,  and 
al/o  upon  the  fuppofition,  that  tiie  indenture  of  Auguji 
J  793,  was  intended  to  operate  as  an  execution  of  a 

power. 
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power,  and  therefore  it  was  doubtful  whether  the 

legal  eftate  did  not  veft  in  the  truftees,  in  vAdch  cafe    larra  C  65. 

the  ufes  declared  thereon  would  be  void  at  law,  and 

would  be  good  only  as  trufts  in  equity,  the  purchafer 

declined  to  complete  the  contrad ;  upon  which  a  bill 

was  filed  againft  him  for  a  fpccific  performance :  and 

the  ufual  decree  was  made,  referring  it  to  the  Mafter 

to  enquire  whether  a  good  title  could  be  macie. 

:  The  Mafter  reported,  that  the  fubftituted  eftates 
were  of  greater  value  than  the  edates  comprifed  in  the 
marriage  fettlement;  and  that  the  plaintiff  could 
make  a  ^ood  title  to  the  eftates,  comprifed  in  tho 
agreement. 

Exceptions  were  taken  to  this  report :  and  in  flip* 
port  of  them'  it  was  obferved,  that  T/jomas  Coxy  in  th^ 
releafe  of  1792,  ufed  words  applying  to  the  convey- 
ance of  an  eftate  iti  fee  fimple,  and  alfo  to  the  execu- 
tion of  a  power  of  appointment ;  fuch  an  union  was 
very  unapt  and  improper;  but  the  inftrument,  though 
inaccurate,  ^mounted  to  a  complete  execution  of  the 
power  :  then  the  other  words,  importing  the  convey- 
ance of  an  intereft,  were  completely  inoperative. 
Confidering  it  then  as  the  execution  of  a  power,  the 
ncceffary  effe£t  of  it  was,  to  veft  the  legal  eftate  in 
truftees,  and  then  the  objeftion  arofe ;  the  eftates  of 
the  perfons  beneficially  interefted  being  merely  equi- 
t9ble ;  in  which  refped  there  was  a  material  deviation 
from  the  fettlement,  which  vefted  the  legal  eftate  in 
t|)e  perfons  beneficially  interefted^ 

T3  In 
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In  anfwer  to  this  objcdion  it  was  laid,  that  the  <mlf 
queftion  was,  whether  the  deeds  of  1791  operated  as 
a  conveyance  by  leafe  and  rdeafe,  or  as  the  execution 
of  a  power  ?  The  whole  obje&ion  refted  upon  this, 
that  it  muft  operate  as  the  latter :  but,  where  a  man* 
has  an  intereft  and  alfo  a  power,  and  does  an  aft 
which  may  be  either  a  conveyance  of  the  intereft,  or 
the  execution  of  a  power,  it  fliail  be  referred  to  his 
Aatc  f.  59.     intereft  and  not  to  his  power.    Sir  Edward  Clere^t 

cafe  was  an  authority  exprefsly  to  that  point.  This 
was  a  conveyance  to  the  ufes  of  the  marriage  fettle- 
iient,  and  that  ccxiveyed  the  legal  eftate  to  the  ce^e 
que  ti/e.  The  inftrument  was  certainly  more  proper 
ibr  the  conveyance  of  an  intereft,  than  for  the  execu- 
tion of  a  power:  the  words  of  appointment  were 
thrown  in  gtoerally  by  the  conveyancer,  and  were 
quite  fuperfluous.  The  party  had  no  intention  of  exe-* 
cuting  the  power :  the  coUrt  always  makes  the  deed 
operate  according  to  the  intention,  if  by  law  it  may. 
The  intention  was  declai'ed  to  be,  to  veft  the  eftate  in 
the  truftees  to  the  ufes  of  the  marriage  fettlement : 
there  was  no  room,  therefore,  for  the  prefumption, 
that  the  intention  was  merely  to  execute  the  power^ 
not  to  convey  an  intereft ;  that  prefumption  was  in 
oppofition  to  the  deed,  which  goes  to  declare,  that 
tlie  eftate  vefted  in  them,  and  was  to  enure  to  the  ufes 
of  the  fettlement ;  it  did  not  begin  with  words  of  ap- 
pointment, but  with  thofe  importing  conveyance.  The 
order,  in  which  the  words  appeared,  concurred  with 
the  form  of  the  inftrument  to  fiiew,  that  the  firft 
words  in  order  were  intended  to  be  the  operative 
words:   he  threw  in  the  words  of  appointment,  if 

neceflary^ 
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neceflary,  meaning  to  make  ufe  of  all  the  powers  that ' 

were  in  him.    The  deed  did  not  recite  thq  power  par- 

ticttlarly^  but  was  in  parfnance  of  all  powers.     There 

was  confiderable  doubt,  whether  the  power  was  not 

merged  in  the  intereft  he  had,  upon  the  authority  of 

the  late  cafe  of  Goadill  v.  Brigbam.    But,  if  the  legal  ^^^^  ^  <5« 

eftate  was  veiled  in  truftees,  yet  the  provifo  in  the 

fettlement  was  fubftantially  complied  with:  for  the 

eftates  were  in  equity  in  the  perfons  entitled  under  the 

fettlement ;  and  they  could  come  into  Chancery  for 

the  legal  eftate,  whenever  they  thought  fit. 

Majier  of  the  Rolls.  — The  plaintiff,  having  entered 
into  this  contrad,  has  conveyed  the  fubftituted  eftates 
by  the  deeds  of  1792,  in  purfuance  of  all  powers  in 
him  vefted,  and  containing  words  both  of  conveyance 
and  of  appointment.  This  was  preparatory  to  the 
revocation  of  the  ufes  of  the  fettlement^  and  to  enable 
the  plaintiflF  and  his  wife  to  revoke  them  under  the 
power.  The  queilion  is,  whether  under  this  deed 
there  is  a  good  execution  of  the  condition  in  the 
provifo ;  or,  in  other  words,  whether  by  the  deeds, 
the  plaintiflF  had  legally  conveyed  to  the  truftees  in  the 
fettlement,  this  other  eftate,  exadly  in  the  fame 
manner,  and  to  the  fame  ufes,  as  the  eftate  comprifed 
in  the  fettlement.  The  obje£tion  is  entirely  technical, 
and  certainly  very  nice,  and  I  think  a  little  too  re- 
fined J  though  an  objedion  of  that  fort  certainly  may 
\e,  fiadrly  made;  and  I  will  not  find  fault  with  a 
purchafer  for  taking  the  opinion  of  the  court  upon  it, 
if  gentlemen  of  great  charader  really  ftate  it  as  a  £ur 
groimd  of  objedion.    The  objedion  arifes  firom  the 

T  4  mode. 
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mode,  in  iwhich  the  eftate  fubflituted  was  conveyed  t& 
the  plaintiff* ;  which  was,  to  the  nfe  of  fuch  perfon  or 
perfons,  and  for  fuch  eitate  or  eflates,  intereft  or  in- 
terefts,  and  with»  under,  and  fubjed  to,  fuch  powers, 
provifoes,  and  agreements,  as  he  ihould,  by  deed  or 
writing  under  his  hand  and  feal,  limit,  declare,  or  ap- 
point, and,  in  defiaiult  thereof,  to  the  ufe  of  him,  bis 
heirs  and  aiEgns,     This  therefore  was  veiled  in  him 
at  the  time  of  the  fubftitution  f  and  the  mode  which 
he  takes  for  that  purpofe  is;  not  by  exprefsly  declar* 
ing  that  in  purfuance  of  the  power  he  appoints,  but 
by  this  conveyance  of  leafe  and  releafe;  in  which  he 
ufes  words  that  cannot  at  all  apply  to  the  power  :  and, 
as  he  had  both  a  power  and  an  intereft,  it  is  now  faid, 
to  invalidate  the  deed,  the  court  muft  lay,  he  did 
this  in  execution  of  his  power  only,  and  not  to  convey 
his  intereft ;    that  it  muft  he  referred  only  to  the 
power,  though  the  truftees  are  in  pofleilion  by  virtue 
of  the  leafe,  which  w^  perfeftly  nugatory  if  he  meant 
only  to  execute  his  power*     That  is  going  out  of  the 
way  to  raife  objefUons,  which  the  court  is  in  the 
habit  of  vpry  much  djfcoviraging.     I  will  not  deteri^ 
mine,  whether  it  y^ould  not  h^ve  been  a  fatal  ob* 
jeftion,  if  it  had  been  ^n   (Execution  of  the  power, 
yefting  a  truft  eftate  inftead  of  the  legal  eftate  under 
the  fettl^ment.     Upqueftionably  it  wouI<J  be  fo  at 
law. 

I  fliall  not  enter  into  the  queftion,  whether  upon 
the  cafe  of  Goodill  v.  Brigham^  the  power  could  not 
\\?  xercifcd.     I  think,  notwithftanding  tha^ 

t  have  appointed  a  i^fe  under  the  power ; 

fcf 
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for  I  do  not  conceive  the  Judges  meant  to  decide,  that 
Inhere  there  is  a  conveyance  to  fuch  ufes  as  a  man 
Ihall  appoint,  and,  in  default  of  appointment,  to  his 
own  right  heirs,  the  party  may  not  under  the  power 
create  an  eftate  that  will  fuperfede  the  eftate  in  fee, 
though,  perhaps  not  to  bar  dower.  If  that  cafe  is 
taken  in  the  full  extent,  it  is  very  doubtful,  and 
would  fet  afide  h^lf  the  conveyances  in  the  kingdom, 
and  I  defire  to  be  underflood,  that  is  not  my  opinion. 
But  I  do  not  by  any  means  go  upon  that  ground.  I 
?will  fuppofe  he  had  the  power;  but  he  alfo  had  an 
;ntereft.  The  very  refpedable  opinions,  upon  which 
this  objeftion  has  been  taken,  only  ftate  it  as  a  doubt; 
and  they  are  oppofed  by  the  opinion  of  another  gen- 
tleman in  favour  of  the  title.  But  I  muft  determine 
japon  the  cafe,  as  it  appears  upon  confideration  of 
the  conveyance ;  and  I  am  clearly  of  opinion,  upon 
every  principle  upon  which  the  court  aSs  with  regard 
to  the  conftruftibn  of  conveyances,  that  it  would  b^ 
monftrous  in  this  cafe  to  hold,  that  where  there  is  a 
power  and  an  intereft,  and  the  ad  being  equivocal,  it 
is  doubtful  whether  he  afted  under  the  one  or  the 
other,  the  court  fliould  adopt  that,  which  would  de- 
feat the  inftrument.  But  this  cafe  goes  farther:  for 
the  a£t  is  not  equivocal.  The  party  has  maoc  ufe  of 
words,  that  have  no  reference  to  the  executioh  of  a 
power.  I  am  of  opinion,  therefore,  that  tkik  is  an 
exceedingly  good  title. 

§  6 1.  With  refpeft  to  the  effefts  attenditfg  tie  e;ce-  Bfiva^  of  tU 

cution  of  a  power,  it  has  been  already  dated,  that  f  po^iij"  *^ 
Fhen  a  power  is  executed,  th?  fprTO€5r.uj(i|j  md  eftj^tes 
*                                                                         ccafe,  ""^ 
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ceaSe,  and  a  new  ufe  (ptings  up  to  the  appointe^^ 
which  isf  derived  from  the  feifin  or  fdnfilla  juris  of 
the  releafees  or  truftees,  and  the  ftatute  immediately 
executes  the  poffeflion  to  fuch  new  ufes,  by  which 
iheans  the  appointee  acquires  the  legal  eftate^  without 
entry  or  claim. 


«•  I. 

%  Atk.  565. 
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tion  of  powers  owe  tfaar  commencement  to  the  deed 
of  appointment,   yet   the  appointee  under  a  power 
does  not  derive  his  title  from  the  appointor,  or  out  of 
the  eftate  whereof  the  appointor  is  feifed,  but  comes 
in  diredly  under  the  original  conveyance,  by  which 
the  power  was  created,  and  the  ufes  declared  by  the 
appointment,  being  in  order  prior  to  the  ufes  limited 
by  the  original  deed ;  which  only  take  place  in  the 
mean  time,  and  until  the  appointment,  fuch  new  ufes 
precede  them,  and  the  appointment  operates  by  rela- 
tion,   from  the  time  when  the  original  deed  was 
executed,  juft  as  if  the  eflate  created  by  the  appoint- 
ment had  been  a^ually  limited  in  the  original  con* 
veyance* 

§  6^.  In  the  cafe  of  the  Duke  of  Marlbont^b  v. 

Lord  Godoiphiriy  which  arofe  upon  an  appointment  of 

a  Vef.  7t«       perfonal  eftate,  Lord  Hardwicke  faid — ^^  I  admit  the 

^*  principle,  that  where  a  perfon  takes  by  execudoQ 
^^  of  a  power,  whether  of  reality  or  perfonalty,  it  is 
^  taken  under  the  authority  of  that  power :  but  not 
^  from  the  time  of  the  creation  of  that  power* 
^*  There  is  no  cafe  that  the  reladon  ihall  go  back  for 
^  that,  which  is  quite  of  another  nature ;  and  that  is 

«  the 
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M  tbe  pointy  ^diich  muft  be  contended  for  here^  tbat 
'*  they  muft  take  by  i^elation,  fo  as  to  make  them 
«  take  from  the  time  of  the  creation  of  the  power ; 
^^  for  which  there  is  no  authority :  and  that  would  be 
^^  unreafonable.  The*  meaning  that  the  perfons  muft 
^*  take  under  the  power,  or  as  if  their  names  bad 
'^  been  inferted  in  the  power,  is,  that  they  fhall  take 
^'  in  the  fame  manner  as  if  the  power  and  inftrument 
^*  executing  the  power  had  been  incorporated  in  one 
^^  inftrument ;  then  they  ihall  take,  as  if  all  that 
^^  was  in  the  inftrument  executing,  had  been  exprefled 
^^  in  that  giving  the  power.  So  is  it  in  appointments 
'*  of  ufes.  If  a  feoffment  is  executed  to  fuch  ufes, 
*'  as  he  ihall  appoint  by  will,  when  the  will  is  made, 
**  it  is  clear,  that  the  appointee,  ceftiu  que  ufsy  is  in 
^^  by  the  feoffment ;  but  has  nothing  from  the  time  of 
*^  the  execution  of  the  feoffment,  fo  as  to  veft  the 
^^  dlate  in  him.  The  eftate  will  veft  in  him  accord- 
**  ing  to  the  nature,  of  the  ad  done,  and  appoint* 
**  ment  of  the  ufe,  from  the  time  of  the  teftator's 
<*  death.  This,  therefore,  is  not  a  relation,  fo  as  to 
^^  make  things  veft  from  the  time  of  the  power,  but 
**  according  to  the  time  of  that  aft  executing  that 
'^  power;  not  like  the  referring  back  in  cafe  of 
affignment  in  commiflion  of  bankruptcy :  that  is,, 
by  force  of  the  ftatute,  and  to  avoid  mefne  wrong* 
^^  ful  a£ts.  The  cafe  was  put  of  a  bargain  and  (ale; 
**  which  was  faid  to  be  like  this  of  a  will,  or  inftru- 
<*  ment  in  nature  of  a  will.  A  bargain  and  lale, 
•*  when  acknowledged  and  enrolled,  has  relation  to 
«*  the  time  of  execution  9  and  if  the  grantee  dies 
^^  within  fix  months,  and  afterwards  it  is  acknow- 

''  ledged 
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^  ledged  and  inrolled,  it  is  good ;  that  is,  becaufe.  it 
^^  is  a  collateral  ad  acquired  by  a&  of  parliament, 
^^  and  not  arifing  from  the  nature  of  the  inflrument 
"  itfelf." 

tinft.  2i6tf.     '  $^4*  Where  an  eft'ate  is  limited  to  fuch  ufes  as 
*•  *•  A.  J5.  fhall  appoint^  and  in  the  mean  time,  and  until 

appointment  to  the  ufe  of  the  faid  A.  B.  and  his  heirs ; 
if  A.  B.  happens  to  be  married  at  the  time  when 
fuch  conveyance  is  made,  his  wife  becomes  entitled  to 
dower,  ^iit  if  A.  B.  executes  his  power  of  appoint- 
ment, a  new  ufe'  arifes,  and  veils  in  the  appointee, 
,     and  the  fee  (imple  orieinally  limited  to  A.  B.  ceafes. 

1  Tnft.379*.  .  .       .  .  .r 

fi.  I.  by  which  means,  it  is  fuppofed  that  his  wife's  right 

]w.tiif     to  dower  wUl  alfo  ceafe, 

$  65.  An  appointment  in  pursuance  of  a  power 
operates  under  the  ilatute  of  ufes,  not  as  a  conveyance 
of  the  land,  but  as  a  fubftitution  of  a  new  ufe,  in  the 
place  of  a  former  one ;  and  a  ufe  appointed  under  a 
power  takes  effed  in  the  fame  manner  as  if  it  had 
been  inferted  in  the  original  deed,  in  the  place  of  the 
power.     From  which  it  follows,  that  if  an  appoint- 

Tit.  12.  c.  I.   nient  is  made  under  a  power  to  A.  to  the  ufe  of  B. 

^'  '''  and  his  heirs,  it  is  a  limitation  of  a  ufe  upon  a  ufe; 

and  confequently  B.  only  takes  a  truft  eftate.  It  is 
therefore  the  praftice,  where  an  appointment  is  made 
to  particular  ufes,  to  appoint  the  lands  not  to  truftcis 
to  ufes,  as  in  the  cafe  of  a  releafe,  but  to  the 
particular  ufes  intended. 

S  6L  Where 
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S  66.  Where  a  perfon  fettles  his  eftate  to  the  ufe 
of  himfelf  for  life,  remainder  over,  referving  fo  him- 
felf  a*power  of  revocation,  and  executes  his  power, 
he  becomes  immediately  feifed  of  his  former  eftate,  ilnft.  ii8^« 
without  any  entry  or  claim ;  becaufe,  as  he  is  already 
in  poiTeilion,  he  cannot  enter  on  himfelf,  and  the- 
revocation  is  ftfonger  than  any  claim  can  be. 

§  6^.  It  was  refolved  in  Digge*z  cafe,  that  other 
ufes  might  be  limited  or  raifed  by  the  fame  convey- 
ance, which  revoked  the  former  ufes,  for  inafmuch 
as  the  ancient  ufes  ceafe  ij>/o  fa£lo  by  the  revocation,  i  Rep.  174  '< 
without  claim  or  other  aft,  the  law  will  adjudge 
priority  of  the  operation  of  one  and  the  fame  deed, 
although  it  l^e  fealed  and  delivered  at  one  and  the 
fame  inftant ;  and  therefore  in  conftruftion  of  law,  it  ' 
ihall  firft  be  a  revocation,  and  a  cefTer  of  the  ancient 
ufes,  and  then  a  limitation  or  raifmg  of  thfe  new  ones; 
for  the  beft  conftruftion  of  the  ftatute  of  ufes  was  to 
make  them  fubjeft  to  the  rules  of  the  common  law, 
according  to  which,  if  two  afts  were  done  by  one  and 
the  fame  means,  and  took  place  in  one  and  the  fame 
inftant,  the  law  would  fo  conftrue  them,  that  that 
aft  fhould  be  taken  to  precede,  which  would  give 
efficacy  to  the  entire  inftrument. 

5  68,  The  execution   of  a  power  will  not  defeat  win  not 
an  eftate  previoufly  created,  by  the  perfon  who  exc-   ££1^^^.*  ^^^ 
cutes  it« 

§69.  An  eflate  was  fettled,  in  confideration  of  Ooodright 
marriage^  to  A.  for  life,  Isfc.  and  a  power  was  given  dou^?!??. 

to 
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to  A.^  \7ith  the  confisnt  of  the  dnjdees,  to  revoke  all 
the  ufes*  A.  ccmvcyed  away  his  life  eftate,  for  fecur« 
lag  an  annuity,  to  a  perfon  for  ninety-nine  years,  if 
lie  fheuld  fo  long  live,  and  afterwards,  widi  the  coiu 
lent  of  the  truftees,  revoked  all  die  ufes  of  die  fettle* 
ment.  It  was  held  that  this  vevocaldon  did  not  aieft 
the  eftate  granted  for  fecuxing  the  aiminty. 
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DEED. 


CHAP.  XVIL 
Of  Towers  to  Jointure. 


§  I.  Origin  of* 
a.  CoftftruSion  (f  ibe  Words"^ 
not  cMC^EiSng   tie   clear 
yearly  Falue, 


§  60  P^wer  to  Emit  a  yointuro 
froportiomJ  to  the  fV^e** 
Fortune* 


Se^lion  t. 

QOON  after  the  ftatute  of  ufes,  the  pradice  of  con-   Origio  ofc 

veying  eftates  in  ftri&  fetdement  became  frequent* 
But  as  eflates  for  life  are  not  fubjed  to  dower,  a  pow^ 
was  ufually  given  to  the  tenant  for  life,  of  limiting  an 
eftate  to  any  woman  he  fliould  marry,  for  her  life,  by 
way  of  jointure,  which  is  now  univerfally  prated. 

5  2.  In  powers  oi  this  kind,  th«  ufual  phrafe  is,   Conftruaioa 
diat  It  fliall  be  lawful  for  the  tenant  for  life  to  appoint  ^Jt  cxSJj 
any  part  of  the  lands  comprifed  in  the  fettlement  to   ^^^  ^^^^^ 
his  wife,  as  a  jointure,  not  exceeding  the  clear  yearly 
value  of  a  certain  fum. 


S  3»  A  queftion  ha^ng  arifen  in  Lord  Hardwicke^s  Tyrconnd  1 

tkne,  rcfpe£Hng  the  conflrudion  of  riiis  expreffion,  his  Amb.  r/ss' 

Lordfliip  faid,  there  were  two  things  to  be  confidered,  ^  ^^^*  ^^** 
jBMl,  what  was  the  meaning  of  thefe  words ;   and, 

fecondly. 
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fecondly,  at  what  time  they  were  to  be  applied.  An 
to  the  time,  they  muft  be  lands  of  the  clear  yearly 
value,  exprefled  at  the  time  of  making  the  jointure ; 
and  there  is  no  obligation  on  the  remainder-man,  or 
lien  on  his  eftate,  to  have  the  jointui^  continue  of  the 
iama  yearly  value  during  the  continuance  of  the  join^ 
ture,  w}\ich  is  always  the  rule  in  the  execution  of  thefe 
powers ;  the  contrary  doftrine  wotild  be  productive  of 
very  great  inconvenience :  thefe  powers  would  then  be 
executory  and  fluctuating :  none  would  know  when 
the  power  was  executed.  New  bills  muft  be  brought 
againft  remainder^men,  and  the  power  muft  be  exe« 
cuted  by  fubfequent  tenants  for  life. 

This  doftrine  is  applicable,  not  only  to  the  execu-> 
Qoh  of  fuch  a  power,  as  to  charges  on  the  eftate,  but 
alfo  to  the  quantum  of  the  land-tax :  for,  though  that 
tax  might  rife  afterwards,  the  quantwn  of  the  jointure 
is  not  on  that  account  to  be  varied.  It  is  fufficient  that 
the  mafter  (hould  fee  it  exonerated  from  the  land-tax^ 
according  to  the  rate  it  ftood  at,  when  the  power  was 
executed  j  for  otherwife  it  would  follow,  that  whenever 
the  land  tax  increafed,  it  would  create  a  deficiency  in 
the  jointure,  and  the  jointrefs  might  come  into  a  court 
of  equity  to  have  it  made- good  againft  the  remainder- 
man. The  great  queftion  then  is,  from  what  charges^ 
impofitions  or  outgoings,  an  eftate  of  this  kind  ought 
to  be  exempted,  at  the  time  of  making  the  jointure* 
The  words  are,  not  exceeding  the  clear  yearly  value^ 
which  do  not  extend  to  the  land  tax  ;  clear  muft  not 
mean  all  outgoings,  fuch  as  loiTes  by  tenants,  manage- 
ment, tsfc^  to  which  a  rent-charge  is  not  liable,  but 
2  what 
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%nat  would  be  undierftood  between  buyer  and  feller  ^ 
Ih'at  isy  all  reprizes  and  incumbrances,  and  all  ^ztra^ 
ordinary  charges  tinufual,  and  hot  agreeable  to  th^ 
tuflom  of  the  cbuntry  ;  and  then  th^  laiid  tax  is  not 
to  be  confidered;  The  jointiire,  then^  miift  be  cleal^  of 
inctimbrances,  and  all  cither  charges,  which,  by  the 
tourfe  and  ufage  of  the  country  in  which  the  lands  lie^ 
ought  to  be  borne  by  the  tenant,  but  fabjed  to  thtf 
land  tax  and  all  other  outgoings  which,  according  to 
luch  codrfe  of  the  country,  ought  to  bb  borne  by  the 
landlords 

§  4.  where  a  |>oWer  of  jomturing  was  givfen,  tt6t   BhiKtfe^ 
teceeding  4000  /.  per  annum^  without  any  dedufHou   ^*    k^Atk 
or  abatement  for  any  taxes,  charges,  or  impofitioiis,  54^* 
impofed  or  to  be  impofed,  parliiamentary  or  otherwife. 
Lord  Hafdwicke  held,  this  did  not  -mean  fuch  tax&i 
only  as  were  fixed  and  certain,   but  the  land  tax, 
though  a  fluduating  one,    was  clearly  within    th^ 
power. 

w 

s 

§  5.  It  is  now  a  common  practice,  to  give  tehanta 
for  life  a  power  of  ajppointing  d  reiit-charge  to  theif 
wives  by  way  of  jointure  r  and  where  the  power  is  td 
appomt  all  or  any  part  of  the  lands,  the  ufual  way  li 
to  appoint  certain  lands  to  the  wife,  with  a  provifo, 
that  in  Cafe  the  perfon  next  in  remainder  fhall  pay  to 
the  wife  a  yearly  fum  out  of  the  rents  as  a  jointure^ 
then  that  he  may  retain  the  poffeffidn  of  the  lands. 

Power  10  !!• 

§  6.  Where  a  perfon  ha§  a  power  to  appoint  a  mit  a  join- 
jointure,  not  eSiceeding  1 00  /.  a  yeat  for  every  thoufand   tl'oncdTo  ihc 
Vox..  IV.  U  he  >^'^*='*  P^^- 

tuoe. 
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be  acquires,  as  a  marriage  portioii*  wd  part  of  tte 
wife's  fortune  is  limited  to  die  bulband  for  life,  re« 
inainder  to  mcreaie  the  younger  children's  porttona» 
although  there  he  no  younger  children^  and  it  goet 
tack  to  the  vdfe,  yet  it  viU  be  confidcred  as  received 
by  the  huiband,  and  within  the  intf  nt  of  the  power, 
apd  the  hufband  will  be  compelled  to  iettle  a  jointure 
accordingly* 

f 

Tyrconncl  r.        §  7.  Sir  B.  Sberrardy  being  tenant  for  life,  with  focb 

cafteo  a  VeC  a  power  as  is  mentioned  in  the  preceding  fedion,  mar<> 
'4^*  ried  a  Lady  who  bad  1 0,000  A,  and,  in  confideratioa 

thereof,  fettled  an  eflate  on  her  of  $00  A  a  year,  and 
covenanted  to  fettle  %oq  L  more  to  make  it  up  1000  /^ 
and  the  fum  of  2000  /.,  part  of  the  wife^s  fortune,  was 
continued  at  intereft  for  the  benefit  of  the  younger 
children,  and,  in  cafe  of  no  children,  to  go  to  the  fur* 
vivor ;  but  the  intereft  thereof  was  to  be  paid  to  the 
hufband  during  his  life.  There  were  no  children,  and 
fhe  wife  furvived*^ 

The  queftion  was»  what  portion  the  hufband  waa^ 
confidered  to  have  received  with  his  wife,  and,  con^^ 
fequently,  how  many  iqo  /.  per  annum  (he  was  entitled 

CO  haycr 

• 

Lord  HardwUie^-^Th^  quefUon  is^  whedier  Sir  J9f 
^berrard  is  to  be  confidcred  as  having  received  8000  U 
or  10,000  /•  I  am  of  opinion,  he  muft  be  confidcred 
as  having  received  a  portion  of  10,000  /.  with  his  wife* 
Hie  objeftbn  is,  that  2000  A,  though  part  of  her 
l^rtson,  was  not  received  by  Sir  B^  Sberrard^  and 
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that5  ki  conTequeiice  of  the  fettlement^  it  caitle  badl; 
to  her,  theirs  being  no  younger  chiidren^^  and  is  not  to 
be  conHdered  as  part  of  the  portiohy  in  toniideratioii 
of  which,  the  jointure  was  made»     But  I  am  of  opinion^ 
that  objection  does  not  hold.     I  agree,  that  where  a 
jointure  is  to  be  made  under  fuch  limited  powers,  of 
a  portion  to  be  receiTdd,  th€  tranfadion  muft  be  fair^ 
tandjlde  without  fraud  and  dollufion  ;  and,  therefore, 
if  it  is  a  nominal,  and  not  a  real  portion,  tdat  will  not 
do ;  as,  whefe  a  man  who  marries  a  lady  with  a  fmali 
]srortian,  and  either  he  or  his  friends  advance  money  to 
make  it  up  a  nominal  portion,  and,  after  the  marriage, 
take  it  back.     So,  if  the  wife  had  a  portion  which  was 
fettled  to  her  feparate  ufe,  it  would  not  do*    Parents 
cresoe  thefe  powers  for  the  purpofe  of  compelling  their 
children  to  marry  wifes  of  an  adequate  fortune,  and 
not  to  burthen  the  eftate  with  a  great  jointure  for  a 
Ivife,  who  brings  nothing  into  the  family  :  whenever, 
therefore,  the  portion  of  the  wife  is  ftipulated  td  be 
applied  in  a  proper  and  reafonable  manner,  for  the 
benefit  of  the  family,  that  is  to  be  confidered  as  a  por« 
tion  received.  .  The  father  could  not  mean  that  every 
part  of  this  portion  (hould  be  received  by  his  fon  to 
fpend  and  wafle ;  if  it  was  fettled  fo  as  to  become  be« 
nefidal  to  the  family,  in  the  fair  way  of  making  fettle* 
ments,  it  was  fufficient*    Thefe  parties  were  young  at 
the  time  of  marriage,  and  might  have  feveral  children* 
It  was  reafonable  to  take  fo  much  of  the  wife*8  fortune 
as  an  increafe  of  the  younger  childrens  portions,  which 
the  hufband  had  under  his  father's  will  a  power  to 
fettle,  nor  was  there  any  impropriety  in  giving  the 
wife  a  chance  of  furvivorfhip.    This,  then,  is  an  ap- 

U  a  plication 
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plication  of  the  portion  by  the  hufband^.in  a  reafoiw 
able  and  fair  way,  and,  therefore,  to  be  confidered  as 
within  the  intent  of  the  power.  If  the  intereft  of  the 
dooo  /•  had  been  only  given  to  the  hufband  for  life, 
and,  afterwards,  the  principal  to  the  wife^  that  would 
be  a  ftrong  cafe  to  fay,  it  was  not  within  the  intent  of 
the  power.  But  the  money  being  onty  given  to  the 
wife,  on  failure  of  younger  children,  and  6n  the  huf« 
band's  dying  firft,  both  which  events  happened,  it 
liiflFers  fr^m  that  cafe.  If  the  portion  was  to  be  paid 
to  the  hufband,  to  do  what  he  pleafed  with  it,  and  not 
to  be .  fettled  for  the  benefit  of  the  family,  iatheri 
would  hardly  create  fucha  power.  I  therefore  coniider, 
that  what  is  £urly  fettled  for  the  family,  is  for  the  be* 
nefit  of  the  hufband,  and,  therefore,  the  widow  is  en* 
litled  to  1 000  L  for  her  jointure, 

Manfell  ▼.  §  8.  A  powcr  of  jointufing  a  wife,  may  be  reftrained 

H^rgf  Jur.      by  ^  condition,  that  the  marriage  fhall  be  with  the 
A  rg.  ▼.  1 .  35 •  confcnt  of  a  third  perfon. 
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DEED. 


CHAP.  XVHI. 
Of  Powers  to  Leafi. 


f  t.  Origin  of. 

5.  CwfiniedJinBhf. 

'  5.  R^riBiont  annancdtoka/ii^ 
F9wers* 

6.  }fit  At  to  the  I^firument, 

6*  zd^  As  to  the  Landt  to  ho 

hafcd, 
23.  ^d^  As  to  the  Time  when  }he 

heafe  it  to  eommence, 
$4.  J  general  Power  only  autho- 

r^tt  Leajes  in  P^effioa. 


f  33'  Of  conewrreni Leafit* 
39,  ALeaJeto  commence  from 

the  bay  rf  the  Date^  it 

not  a  Leafe  in  Reverfion. 
41.  4/A,  At  to  the  Duration  of 

the  Leafe. 
47.  ^th^  At  to  the  Rent. 
53.  6th f  At  to  the  Claufet  and 

Covenantt. 
6o«  Jn  what  Conveyances  lenjing 

Ponstert  may  he  infer  ted* 


Sedion  i, 

A  S  Leafes  made  by  tenants  for  life  determine  upon   Origm  of. 
the  death  of  the  lefibr,  powers  are  ufualty  inferted 
in  fectlements,  enrf)ling  the  tenants  for  life  to  grant 
leafes,  which  fhail  be  valid  agaihfl  the  perfons  in  re* 
mainder  or  reverfion. 


Powers  of  this  kind  are  produdive  of  great  advan^ 
tages,  not  only  to  the  tenants  for  life,  and  the  perfons 
in  remainder  and  reverfion,  but  alfo  to  the  public  :  the 
tenants  for  life  are  thereby  enabled  to  grant  a  certain 
term  to  the  lelfee,  by  which  means  they  get  a  higher, 
rent,  which  is  equally  beneficial  to  the  remainder-mea 
and  reverfioner }  and  the  public  is  benefited  by  this 

U  3  fyftcm^ 


I  Burr.  Rep* 

I20. 


«94 


Conftrued 
ftrialy. 


Doc  ▼•  Lady 

Cavan. 

5^7- 
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fyftcm,  bccaufc  the  extent  and  fccurity  of  tbe  tenant's 
intereft,  induces  him  to  expend  his  capital  in  the  cul« 
tivation  apd  improvement  of  the  ^ftate. 

$  2.  But,  lead  the  tenant  for  life  fhould  exert  this 
power  to  the  prejudice  of  the  perfons  in  remainder  or 
reverfion,  he  is,  in  general,  reftrained  by  the  words 
of  the  power,  from  making  any  leafes  but  on  certain 
conditions,  by  which  means,  the  tenapt  for  life  is  obt 
liged  to  fecure  the  fame  advantages  to  the  remainder- 
men and  Ffv^floner,  which  he  referv^s  for  himfelf^ 
The  reftri^ve  part  of  fuch  powers  ought,  therefore^ 
tp  be  conftrued  ftridly  againft  the  tenant  for  life,  and 
in  favour  of  the  remainder-man  and  reveriioner ;  be- 
caufe  the  conditions  ypon  which  the  power  13  given, 
ure  infiprtcd  with  a  view  to  their  intereft,  and  the  leffec 
under  fuch  a  l^e,  llanding  only  in  ,the  place  of  the 
tenant  for  life,  and  deriving  his  title  merely  under  the 
power,  if  that  be  not  completely  executed,  the  right 
of  the  remainder-man  to  pofTefs  the  cftate,  freed  from 
the  leafe,  will  take  plage  of  the  right  of  th^  leiTee,  ai^ 
fuperior  to  jt :    from  whence,,  it  follows,  that  every 
circuniftance  required  by  the  power  muft  be  ftriftlj 
complied  with,  otherwife  the  leafe  will  be  vpid. 


Vide  Doe  T, 

Sandliam, 

infra. 


$  3,  Thus,  it  appears,  th?t  the  inftrqments  by  which 
leafing  powers  are  executed,  are*  (ronflrued  Ibmewh^t 
differently  from  pther  deeds  of  appointment ;  for^  ii 
being  cxprefsly  require4  that  Jcn?uits  for  life  (houl4 
e^cecute  their  powers  of  leafing  in  a  particulai 
manner,  that  becomes  a  condition  precedent ;  and  if 
all  the  circumilances  req\ure4  by  the  pow^r  are  not^ 

complied 


Title  XTXtL    Deed.    C*.  xv52.  §  3-7.  i^J 

crtttpKed  wkh,  the  power  is  hcW  to  be  totally  unexc- 
cuted :  fo  that,  if  an  improper  covenant  is  inferted  in 
a  leafe  made  in  purfuance  of  a  power,  the  leafe  is  there- 
by void  in  its  creation,  atid  not  the  covenant  only,  and 
will  not  bmd  the  remainder-man. 

^  A.  Where  a  qualification  is  annexed  to  a  general  Vide  Citm- 

...        .r     .   r  ,  .         f /I  bo-ford's 

power  of  leafing,  which,  if  obferved,  goes  m  dellruc-  Cafc,  infm, 
lion  of  the  power^  the  law  will  difpenfe  with  fuch  qua-  ^*  '^• 
lificatton. 

5  5,  The  reftriaions,  which  are  ufually  annexed  to  Rcftriftiont 
leafing  powers,  relate,  ift.  To  the  inftrument  by  which  ^^^^^^ 
the  power  is  executed ;  ad.  To  the  lands  to  be  let ;  Powcn. 
3d,  To  the  time  when  the  leafe  is  to  commerice ;  4th, 
To  the  duration  of  the  leafe ;  5th,  To  the  rent  direfted 
to  be  referved ;  and,  6th,  To  the  daufcs  and  cove* 
nants  direded  to  be  inferted  in  fuch  leafes, 

» 

S  6.  With  refped^  to  the  inftrument  by  which  a  ift,  Astothc 
leafing  power  is  dircfted  to  be  executed,  it  is  generally 
required  to  be  by  a  deed  indented,  fealed  and  delivered 
in  the  prefence  of  two  or  more  witneflcs ;  and  it  is 
alfo  ufually  required,  that  the  tenant  (bould  execute  a   i  Bum  Rep* 
Cpunterpart  of  fuch  indentxire*  *^^* 

§  7.  Livery  of  feifin  is  not  neceffary  to  be  given  on 
a  freehold  leafe,  made  in  execution  of  a  powen    Be*   1  Vent.  291. 
caufc  a  leafe  made  in  execution  of  a  power,  takes  effeft  *    ^^'  ^'* 
from  the  deed  by  which  the  power  is  created  ;  and  the 
legal  eftate  is  transferred  by  the  operation  of  the  fta» 
tvte  of  ufes, 

IT  4  §  8.  With 
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ad.  As  tQ  the       §  8.  With  rcfpeft  to  the  lands  to  be  let,  powers  of 
\tfMf  kafing  are,  in  general,  retrained  to  lands  which  have 

ufually  been  let  or  demifed  to  farmers,  in  order  to  pre* 
Y^nt  the  tenant  for  life  from  leafing  the  manfion-houfe^ 
parks,  gardens,  pleafuje  grounds,  or  other  parts  of  the 
land  ufually  occupied  by  the  proprietors  of  the  eftate^ 
^d  deemed  neceflary  to  the  dignity  of  the  family. 

.  §  9,  This  claufe  is  copied  from  that  which  is  inferted 
in  the  ftatute  32  Hen.  8.  enabling  tenants  in  tail  to  let- 
leafes :  and  the  rules  adopted  by  the  courts  of  law,  in 
Vt4e  Ai^te       cafes  which  have  arifen  on  that  ftatute,  apply  equally 
•  ?•  V  3*!  ^  jeafcs  made  in  purfuance  of  powers^ 

VRugfc*  JJ-         5  I'D.  Lands  which  have  been  demifed  three  dmes^ 

are  confidered t as  lands  ufually  let;  fo  lands  which 
have  been  demifed  twice :  but  lands  which  have  been 
only  once  let,  do  not  fall  within^.the  defcription  of 
)^ds  ufually  let  j  for,  ufmjit  ex  iieratis  aHibus. 

^§11.  Lands  not  demifed  for  the  fpace  of  2 1  years 
previous  to  the  making  of  a  leafe,  undci^  a  power,  ar^ 
not  confidered  as  lands  ufually  let. 

Trlftmm  V.  §  1 2.  A  perfon  was  tenant  for  life,  with  power  to 

pailiijglaft,      make  leafes  of  all  or  any  of  the  lands  in  an  indenture 

of  fettlement  particularly  mentioned,  which  at  any 
time  theretofore  had  been  ufually  letten  or  demifed,  for 
^nd  during  the  term  of  21  years,  referving  the  rents 
therefore  then  ufually  paid,  or  more.  The  tenant  for 
life  made  a  Icafc  of  p^irt  of  the  premifes  contained  in 
fbe  fettl^m^nt,  which  had  (>een  let  at  100/.  ^er  annum 
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fer  %i  year$;  but  the  term  of  21  years  was  expired, 
and  the  premifes  had  not  been  letten  fer  2 1  years  be- 
fore  the  demife,  under  the  power  which  was  the  fub<> 
jed  in  difpute^ 

The  queftion  was,  whether  thefe  lands  came  withia 
the  defcription  of  lands  at  any  time  heretofore  ufually 
<lenufcd,  ' 

Lord  Chief  Juftice  Vaughan  faid,  the  words  ufually 
demifed,  might  be  taken  in  two  fenfes  ;  the  one,  for 
the  often  farming  or  repeated  a^s  of  leafing  lands,  tQ 
which  fenfe  this  cafe  did  reafonably  extend ;  the  other, 
for  the  common  continuance  of  lands  in  leafe,  for  that 
was  aftually  demifed;  and  fo  lands  leafed  for  500  ^ 

years  long  fince,  were  lands  ufually  demifed,  that  was, 
in  leafej  though  they  had  not  been  n^ore  than  once 
demifed  :  and  the  former  conftru&ion  agreed  bqth  with 
the  words  and  intention  of  the  fettlement.  But  what 
was  not  fiairmed  at  the  time  of  this  provifo's  being 
made,  nor  20  years  before,  could  not  be  faid  to  be  at 
.  any  time  before  commonly  farmed :  for  thofe  20  years 
was  a  time  before,  in  which  it  was  not  fanned.  Be* 
fides  the  provifo  referving  the  rents  thereupon  referved 
at  the  time  of  the  deed  made,  neceiTarily  implied,  that 
the  land  demifable  by  that  provifo  mufl;  be  land  which 
was  then  under  rent ;  for,  when  no  rent  then  was,  the 
rent  tbm  thereupon  referved,  could  not  be  referved. 
But  the  premifes  in  queftion  had  then  no  rent  upon, 
them,  for  they  were  not  let  for  20  years  before,  nor 
then,   and,  tlierefore,  were  not    demifable   by    that 

5  I3»  ACOYC- 
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Rights.  S  15*  A  coTcnant  to  ftand  feifed,  is  c<miidcred»  m 

Jbw"i44i.  '^^^  **  cvidcace  of  the  ufual  manner  of  demifing; 

and  the  objedion,  that  the  corenant  to  (land  £eifed  in 
queflion,  ^was  by  way  of  provifion  for  a  younger  child, 
was  deemed  to  be  of  no  wdght ;  for  that  was  every 
day's  pradice. 

5  X4«  It  has  been  already  dated,  that  a  qualification 
which  goes  in  deftruftion  of  a  power,  will  be  difpenfed 
^th.  In  coafequence  of  this  principle,  it  has  been 
determined,  that  where  a  power  of  leafing  is  girca 
generally,  provided  the  antient  rents  be  referved,  hndi 
which  were  not  before  in  leafe  may  be  demiied. 

Cumberford's       §  1 5.  A  conveyance  was  made  of  divers  mancMrs^ 
iUb.%62.  ^      meflRiages,  rents,  fervices,  is^c.  to  the  ufe  of  A.  B.  for 

liky  (^c*  with  power  to  make  leafes  of  the  premifei^ 
or  any  part  or  parcel  thereof,  for  three  lives,  fo  that 
fiich  rent,  or  more,  was  referved  upon  every  leafe,  asi 
wd$  referved  or  paid  for  diat,  within  two  years  then 
aesict  before.  Some  part  of  the  premifes  confifted  ia 
woods,  that  had  not  been  before  leafed,  at  any  rent 
<  within  the  two  years*    It  was  determined,  that  the  te^^ 

nant  for  life  might,  by  force  of  fuch  power,  make 
kafiss  of  that  part,  referving  fuch  rent  as  he  pleafed^ 
becaufe  it  appeared  by  the  generality  of  the  wordSy 
that  it  was  intended  he  fhould  have  power  to  leafe  all 
the  lands ;  and  the  reftridive  claufe  was  meant  to'S^ply 
only  to  fuch  land^  as  had  been  dcmifed  for  two  year^ 
Ijteforef 

$  16.  Alt 
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$  16.  Ab  eftate^  which  confifted  of  lands  and  a  Walker  ▼. 
reftoiy,  &f r.  was  conveyed  to  the  ufe  of  a  perfon  fbr   ^  Vcntr394^ 
life,  with  a  power  to  let  the  premifes,  or  any  part  of  a  Lc?.  15a 
them,  fo  as  a  rent  of  5  x.  was  referved  for  every  acre  of 
land.     The  tenant  for  life  demiied  the  reffcory,  which 
confifted  of  tithes  only,  referving  a  rent ;  and  the  que(» 
tion  was,  whether  the  power  warranted  fuch  a  leafe. 

It  was  argued  that  it  did  not^  for  a  conftru^lion  wa$ 
to  be  made  on  the  whole  claufes,  and  the  latter  words 
that  appointed  a  refervation  of  rent,  ihould  exj^bun  the 
former,  and  reftrain  the  general  word  premifes  to  land 
only,  or  things  out  of  which  rent  might  iiTue,  which 
it  coald  not  out  of  tithes. 

But  it  was  refolved  by  the  court,  on  the  authority  Ante  C  15. 
of  Cumberford^  cafe,  that  the  leafe  of  the  re&ory  was 
good  ;  for  the  power  was  general,  and  enabting,  aad 
the  lall:  claufe  being  affirmative,  though  reftriftive, 
would  not  reftrain  the  generality  of  the  former  ones* 
Therefore,  here  the  power  muft  be  conftrued  to  be, 
t4»  demife  the  premifes  that  confifted  of  acres  at  5  /•  an 
fcre,  but  of  what  were  not  acres,  no  rent  njeed  be 
^ferved. 

» 
And  it  was  faid  by  Lord  Hakj  that  if  the  power   3  Kcb.  5f  y. 

hjid  been  to  let  the  manor  and  redory,  exprefsly  re* 

ferving  5  s.  per  acre,  the  leafe  had  been  good  of  the 

redory,  without  any  rent, 

§  1 7,  A  manor  and  other  hereditaments  were  fettled,   ^^y^^ 

with  a  pow^r  to  the  tenant  for  life  to  n^aHe  le^fes,  ex-    » L.Ray.267r 

.       Com.  R.$7. 
ceptmg    It  Mod.  147. 
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cepting  the  ancient  demefhe  lands,  and  fo  as  the  »<• 
dent  rent  was  referved4 

It  was  detennined,  that  this  power  did  not  enable 
the  tenant  for  life  to  demife  the  copyhold  lands  held 
of  the  manor,  becaufe  they  were  not  part  of  the  dc- 
ihefnes.  But  that  the  rents  and  fervices  of  the  manor 
might  be  demifed,  notwithftanding  that  one  qualiiica* 
tion  annexed  to  the  exercife  of  it  was,  that  the  ancient 
rentjhould  be  referved^  and  no  rent  could  be  referved 
on  a  leafe  of  rents  and  fervices ;  for  it  appe&red,  that 
part  of  the  manor  was  intended  to  be  comprifed  within 
the  power ;  but  as  the  demefne  lands  were  not  com- 
prifed, the  rents  and  .  fervices  muft,  for  the  whole 
manor  confifted  of  demefnes,  rents  and  fervices  ;  and, 
if  a  man  had  a  power  referved  to  him  of  making  leafes 
of  two  things,  and  a  qualification  was  annexed  to  the 
power,  which  could  not  extend  to  one  of  thefe  things, 
he  might  make  a  leafe  of  that  thmg  without  any  regard 
to  the  qualification. 

eoodtitlev.         S  iS*  A  tenant  for  life,  with  power  to  demife  all 
'Dqu^^kSk.      ^^  lands,  referving  fo  much,  or  a  greater  yearly  rent, 

as  then  was  paid,  made  a  leafe  of  a  manor  and  fifhery^ 
which  had  never  been  let,  together  with  other  pre- 
mifes,  referving  a  greater  rent  than  had  formerly  been 
referved.  It  was  contended,  that  the  manor  and 
fifliery  were  not  demifablQ  under  the  power,  as  no  rent 
was  then  paid  for  them.  But  it  was  anfwered,  that 
the  qualification  in  the  power,  with  regard  to  the  re- 
servation of  rent  then  paid,  could  only  apply  to  fuch 
parts  of  the  fubjeft  of  the  power  as  were  Aen  let  j' 

but 


T///f  XXXn.    Deed.    Cb.x/vL  %  i8#  ^c»» 

)>ut  the  power  itfelf  exprefsly  extended  to  the  manois 
and  fifhery,  and  it  muft  have  been  known  at  the  time 
of  the  fettlement,  that  neither  the  manors  nor  fifhery 
were  then  let ;  for,  where  a  general  authority,  is  given 
by  a  power,  to  let  manors,  lands,  &fr«  and  afterwards, 
there  is  a  qualification,  that  the  ufual  rent  fhall  be  re* 
ferved,  fuch  affirmative  qualification  fhall  not  reftndn 
the  generality  of  the  power,  but  fhall  only  apply  to 
that  part  which  was  formerly  demifed.  It  was  objeded, 
that  as  the  rent  was  entire,  and  could  not  be  appor* 
tioned,  it  was  not  clear  that  the  ancient  rent  was  re- 
ferved  for  that  part  of  the  premifes  which  had  formerly 
been  let.  In  anfwer  to  which,  it  was  faid  to  be  fuffi- 
cient,  that  the  advance  on  the  whole  was  30  /.,  and 
that  the  fifhery  was  only  worth  1 5  A  a  year,  and  that 
the  manor  was  not  of  any  pecuniary  value* 

Lord  Mansfieldr^^  •*  The  power  is  exprefs  to  demife 
^  the  manors  and  fifheries ;  they  are  particularly  men- 
^^  tioned  in  the  fettlement ;  and  the  power  goes  to  the 
whole :  they  pay  under  this  leafc  as  great  a  yearly 
rent  as  at  the  time  of  the  fettlement,  for  they  paid 
*  nothing  then  j  the  words,  therefore,  are  complied 
with ;  and  this  objeflion  could  only  fland  upon 
intent :  but  we  think  no  fuch  intent  appears.  The 
"  manors  are  nominal,  of  no  value,  no  objeft  of  yearly- 
income  J  the  fifhery  worth  only  1 5  /.  a  year  ;  they 
are  convenient  to  the  lefTee  living  on  the  land,  and 
**  of  no  ufe  to  the  remainder-man  j  the  right  of  (hoot- 
ing and  fifhing  is .  referved  to  him.  For  my  own 
part,  I  think  the  intent  was  to  give  leave  to  demife 
(f  ^11^  refcrvmg  as  much  rent  in  the  whole,  as  had 

3  <«  been 


4C 
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^  been  paid  before ;  aad,  in  faA,  30  /•  more  has  been 


>• 


^  KfefTed. 


The  coart  vru  oi  cffixdoa^  that  the  leafe  was  good4 

$  19.  A  power  nuty,  howeveri  be  taken  to  be  fp^ 
daly  and  not  allowed  to  extend  to  all  the  proper^ 
oompnfed  in  the  deed^  wbereia  the  power  i<  given,  if 
k  appears  from  the  sature  of  the  power,  compared 
with  that  of  the  property,  to  hai«  been  the  hMadaft 
of  the  parties,  that  it  ihould  be  fpecial, 

MouQijoy^t  S  ^^-  ^  ^"^  found  by  fpecial  rerdi£(,    that  the 

Cftfc.jRep.    inmiQf  of  Hemjhne  Arundel  was  iotailed  on  Lady 

M0untjoyy  with  feveral  remainders  over,  with  a  protifo, 
that  ndther  pf  the  dcmees  &ooUi  aKen  t^e  faid  manors,  or 
any  part  thereof,  but  only  for  term  of  life,  or  for  ydirs, 
or  at  will,  yielding  the  true  and  ancient  rent  The 
manor  confifted  of  feveral  free  rents  and  copyhold  te« 
(,  an  acre  .of  wafte,  &r« 


if^tif^ii 


Lord  Mauntjoy  and  his  wife  demiiied  a  moiety  of  the 
^nanor,  with  the  appurtenances,  for  300  years* 

It  was  refolved,  that,  in  refped  of  the  faid  acre  cf 
waile,  which  was  never  demHed  before,  the  rent, 
which  was  entirely  referved  out  of  the  whole,  could 
not  be  laid  to  be  ^)etus  et  antiquta  redihts )  for,  hoif 
eould  it  be  called  fo,.  when  it  iflued  out  of  a  tfatnf 
which  never  was  charged  with  any  rent  before. 
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$  2 1«  A  power  was  given  in  a  fettlement,  to  make   Baggot  ▼. 
leafts  of  all  or  any  part  of  the  premifeSy  at  fuch  yearly   g  Sfodl^lo. 
tent^  or  more,  as  the  fame  were  then  let  at :  and  the   ^<^^^  33>- 
queftion  was,  whether  the  manfion-houfe  and  demeihes 
could  be  demifed  under  this  power. 

The  court  determined  that  they  could  not }  and  it 
is  faidy  that  this  judgment  was  affirmed  by  the  Houfe 
gf  Lords* 

$  22.  A  power  was  given  in  a  will  to  the  tenant  PomeryT. 

for  life,  to  grant,  dcmife,  and  leafe  all  or  any  of  the  3 tSSrL 

laid  manors,  part»  of  manors,  melTuages,  lands,  tene*  ^65. 
ments,  and  hereditaments,  fo  as  the  ufual  rents,  and 
other  yearly  payments,  dues,  refervations,  and  heriots^ 
ibould  be  from  time  to  time  refer ved  and  made  payable. 

The  tenant  for  life  made  a  leafe  of  tithes  which  had 
aever  been  let  before,  and  the  queftion  was,  whether 
liich  leafe  was  good. 

h  was  determined,  that  this  leafe  was  vdd,  becaufe  Doe  ▼.  Hd^ 

it  was  not  the  intention  of  the  parties  that  the  power  y^r^m  Rep, 

of  leafing  fhould  extend  to  the  tithes,  they  never  hav-  7 '3* 
ing  been  leafed  before. 

r 

5  23.  The  third  rcflriftion  ufually  inferted  in  power*  3d,  A«  t* 
of  leafing,  relates  to  the  time  when  the  leafe  is  to  ^l  ^'?* 

"  ^  when  the 

commence^  wbether  in  pofleilion  or  reverfion.  Leafe  is  ta 

commence^ 

A  kafe  may  be  confidered  as  reverfi(mary  in  two 
£mfe8«     In  the  Wgefl  fenfe,  that  is  faid  to  be  a  lea£i 

6  in 


i04 


Calvert, 
2£aa.  R. 
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in  reverfion  which  is  to  commence  on  a  future  diy« 
In  a  more  confined  fenfe  of  the  term,  it  (ignifies  at 
leafe  to  begin  from  the  determination  of  a  leafe  in  be* 
ing;  in  which  fenfe,  all  leafes  where  there  is  a  parti-< 
cular  eflate  outflanding,  are  leafes  in  reverfion ;  amd 
fo  isr  the  term  reverfion  to  be  taken,  where  mention  is 
generally  made  of  leafes  in  reverfion  mider  a  power* 


A  General 
Power  only 
iU]tkortfe8 
LeaCrft  in 
PolTei&on. 


S  24.  Where  a  power  is  given  indefinitely  to  rnakel 
leafes,  without  mentioning  the  time  when  fuch  leafes 

'  are  to  commence,  it  fhall  be  taken  ftriftly  againft  the 
donee  of  the  powerj  and  confequently  be  conftrued 

.fo  as  only  to  authorize  leafes  in  pofiefiion,  and  Hot  in 
reverfion. 


Suffolk  x« 
Wroth, 
Cro.  EIiz.  5. 
6  Hep.  33  a. 


§  25.  Henry  Earl  of  St^ffalA  conveyed  the  manof 
of  Burham  to  the  ufe  of  himfelf  for  life,  remainder 
to  his  wife  for  life,  £sfr*  with  a  provifo,  that  it  ihould 
be  lawful  for  the  Earl  to  make  leafes  for  twenty^nef' 
years.  The  Earl  made  a  leafe  for  twenty-one  years^ 
to  begin  on  the  Michaelmas  following :  and  it  was 
adjudged  that  this  leafe  was  not  warranted  by  the 
power,  becaufe  it  was  a  leafe  in  reverfion ;  and  if  he 
might  make  a  leafe  to  commence  on  the  Michaelmas 
following,  he  might  make  it  commence  twenty  ycar^ 
after,  which  would  deftroy  the  eflFed  of  the  fettle- 
mcnt. 

§  26.  A  power  to  make  leafes  generally,  does  not 
enable  the  donee  of  fuch  a  power,  to  make  a  leafe 
to  commence  after  the  determination  6f  a  leafe  in 
being. 


5  27.  A  tenant 
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.  $2'/.  A  tenant  for  life,  having  a  power  to  make   Shccomb  v. 

H<iwk.tni 

l^es  for  twenty-one  years,  made  a  leafe  to  com-  Cro.  Ja/jiP, 
xQence  after  the  determination  of  a  leafe  then  in  being. 
It  was  adjudged  that  fach  leafe  was  void,  for  it  ought 
*  to  have  been  a  leafe  in  poifeifion,  and  not  an  interefl 
to  begin  in  Juturo^  or  reverfion,  after  another  eftate 
detenninedk 

S  26.  In  a  modern  cafe  it  was  determined,  that  Coventry  ▼. 
where  a  fettlement  was  made  of  the  reverfion  of  lands.  Com.  K.yi. 
demifed  for  lives  or  years,  to  the  ufe  of  B.  for  life^ 
with  power  to  make  leafes  generally,  he  might  make  * 
a  leafe  during  the  continuance  of  a  former  leafe,  to  yj ,  ^ 
commence  after  the  former ;  for  otherwife  the  power  ▼•  Bclfon, 
would  beineffeduaL  a^^,  *^"* 

• 

§  ag.  Where,  in  a  fettlement  of  an  eftate  in  rever- 
fion, a  power  is  exprefsl)^  given  to  make  leafes.  in 
pofleflion,  a  leafe  in  reverfion  will  not  be  warranted 
thereby. 

§  30.  A  father  and  a  fon  made  a  leafe  for  ninety*  Opey  ▼. 
nine  years,  if  three  perfons  or  one  of  them  (hould  fo  ^homafint,  ^^ 
long  live.  Afterwards  they  fettled  the  reverfion  to 
the  ufe  of  the  lather  for  life,  remainder  to  the  fon . 
for  life,  remainder  over ;  with  a  power  to  the  father 
to  make  leafes  for  ninety-pine  years  or  three  lives,  in 
pofleffion,  or  for  two  lives  in  pofieffion,  and  one  in 
reverfion,  or  for  one  life  in  poffeffion  and  two  in  re- 
verfion ;  the  father,  during  the  continuance  of  the 
firft  leafe,  made  a  leafe  for  life. 
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Joftice  Vieeling  inclined,  that  the  ieafe  was  within 
the  power,  for  the  fettlement  being  only  of  the  rever^^ 
fion,  a  prefent  Ieafe  of  the  reverfion  was  within  it.^ 
Windham  and  Tvnfden  held,  that  the  fettlement  being 
of  a  reverfion,  if  the  words  of  the  power  had  beeit 
general,  to  make  leafes,  a  Ieafe  in  reverfion  had  been 
within  it.  But  the  power  being  exprefsly  to  make 
leafes  in  pofleifion,  this  ieafe  in  reverfion  was  not 
within  it}  but  the  cafe  was  adjourned* 

» 

§  31.  Where  a  power  exprefsly  enables  a  perfon  to 

make  leafes,  as  well  m  pofleifion  as  in  reverfion,  a 
Ieafe  in  reverfion  will  then  be  good* 

WhlUockey        §  32*  William  WhiiUck  being  a  tenant  for  life  in 
8  Rep.  67.      reverfion,  with  a  power  to  make  leafes,  as  well  ii^  pof- 

fel&on  as  in  reverfion,  demifed  the  premifes  for 
ninefy-nine  years,  if  two  perfons  fhould  fo  long  live^ 
the  feud  term  to  commence  after  the  death  or  deter- 
mination of  the  eftate  of  the  prior  tenant  for  fifs** 
And  it  was  held  to  be  a  good  loafe  under  the  power. 

Of  Concur*        -S^3»  The  expreflion  to  Ieafe  in  reverfion,  init« 
icnf  LcaTcs.     narroweft  fenfe,  hath  ftill  a  diflferent  fignification  from 

either  of  thofe  above  mentioned,  wHen  applied  in  a 
power,  to  the  making  a  Ieafe  for  lives  in  reverfion* 
For  as  a  Ieafe  for  lives  cannot,  ftriftly  fpeaking,  be 
made  to  conunence  in  futurd^  it  will  in  that  cafe  bp; 
t  Ld.  Ray.      intended  of  a  concurrent  Ieafe,  or  a  Ieafe  of  the  r«* 

i1:om.R.3o.  ^^^^^^^9  ^at  ^«>  ^f  *2i^  '^md,  which  is  then  in  leafe^ 
Fox  T.  to  commence  in  pofleffion,  after  the  detertxahatioQ 

i'riCK.WOOQ. 

cro.  ja.  349«  of  the  eiufiing  Ieafe,  though  it  commences  in  in« 

^        .  %         '  tereft 
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ierdt  prefently,  and  h  concurrent  vdth  the  exiAiog 
leafe. 

%  34,  In  confequence  of  this  doftrine,  the  very  i  Com.  Rqii;. 
iame  words^  in  the  fame  identical  power,  may  have 
different  fignifications,  ix^hen  applied  to  different  fub« 
jefls')  for  wh^n  the  words^  ^^  a  leafe  in  reterfion*'  ara 
tipplied  to  a  leafe  for  life,  they  fliall  be  underftood  ta 
mean  a  concurrent  leafe,  or  leafe  of  the  reverfionf 
that  is  a  leafe  of  that  land  which  is  at  the  fame  timtt 
under  a  demife,  and  then  it  is  not  to  commence  at 
the  end  of  the  demife^  but  has  a  prefent  commence* 
ment,  and  is  concurrent  with  the  prior  demife«  But 
the  fame  words,  when  applied  to  a  leafe  for  years^ 
(hall  be  intended  of  a  leafe,  which  ihall  take  effect 
after  the  expiration  of  the  exifting  leafe* 

S  35.  It  was  faid  at  the  fame  time,  by  Lord  Chief 
JFuftice  Holt^  that  if  a  power  enabled  any  one  to  make 
leafes  in  reverfion,  as  well  as  in  pofleffion,  he  could 
not  make  a  leafe  in  pofleffion,  and  another  in  rever« 
lion,  of  the  fame  land :  but  his  power  to  make  leafes 
in  reverfion  fhould  be  confined  to  fuch  land  as  was 
not  then  in  pofleffion* 

$  36*  Where  a  perfon  has  a  general  power  to  make 
leafes,  he  may  make  a  leafe  to  commence  immediately^ 
although  the  lands  are  then  held  imder  an  exifting 
leafe,  made  either  by  a  former  proprietor,  or  by  the   ^wy^^Rfch, 

Jclsrd.  41s* 

perfon  making  fuch  leafe« 

S  37.  A  perfon  deviled  hnds  to  his  fon  for  life,   Rcsdf.Nsfli, 

•    1  ..  ^«. /•«•«•  1*  Leon*  i37» 

f  exnainder  over,  with  a  provifo,  that  if  his  fon  made 

Z  a  any 
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4ny  ftlienation5  &r.  otherwife  than  a  leafe  fof  twenty- 
one  years,  then  he  fhould  forfeit  his  eilate. 

*  The  fon  made  a  leafe  for  twenty^ne  years,  and  a 

year  before  the  expiration  of  that  leafe,  he  made 
another  leafe  for  twenty-one  years,  to  begin  immc* 
diately.  The  queflion  was,  whether  the  lafl'  leafe  was 
&uthorifed  by  the  power :  it  was  faid,  that  although 
the  tenant  for  life  could  not,  under  the  power,  make 
leafes  in  reverfion,  for  then  he  might  charge  the  inhe-* 
ritance  in  infinitum^  yet  fuch  a  leafe  as  this  was  good; 
for  it  was  to  begin  prefently,  fo  that  the  inheritance 
4Could  not  be  charged  in  the  whole  for  more  than 
twenty*one  years,  and  the  court  feems  to  have  bew  of 
this  o|Hnion» 

Goodtitle  V.         S  38.  A  perfon  was  tenant  for  life,  with  power, 
I)ouK^T6?.       when  in  the  aftual  poifeffion  of  the  premifes,  to  de- 

mife  the  fame  to  any  perfon  or  perfons,  in  pofejfton^ 
hid  not  by  way  of  reverfton^  or  future  intere/i^  for  the 
terra  of  twenty-one  years,  determinable  on  lives  :  the 
lands  were  let  for  a  year,  and  then  the  tenant  for  life 
by  indenture,  reciting  his  power,  demifed  them  for 
ninety-nine  years,  determinable  on  the  life  of  the 
leffee ;  and  diredions  were  given  to  the  tenant  for  a 
year,  to  pay  his  rent  to  the  lelfee,  which  he  accord- 
ingly did.  It  was  contended  that  this  was  a  leafe  in 
reverfion,  and  therefore  void;  but  Lord  Mansfield 
faid,  it  was  good  as  a  concurrent  leafe,  upon  the 
Ante  t  37.       authority  of  the  cafe  of  Read  v.  Nafh.     The  words  of 

the  ftatute  13  -E//2:.  c.  10.  as  ftrongly  require  ecclefia- 
ftii^al  leafes  to  be  m  poflefSony  and  not  in  reverfion^ 

as 
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tt  thofe  in  this  or  any  of  the  common  powers  to 
tenants  for  life,  yet  in  the  cafe  of  Fox  v.  Colliery  i . 
And.  65.  all  the  judges  held,  that  an  immediate  leafc 
for  twenty-one  years,  of  premifes,  on  which  there 
wa&  a  fubfifting  le^e  for  four  years,  was  good. 

5-^0.   It  was  formerly  held,  that  a  leafe  made  to    ALcafcta- 

t     ^  oy  J  »  commence     ' 

commence,  from  the  day  of  the  date  thereof,  was  a  from  the  Day 
Jeafe  Ri  reverfion ;  but  this  do£trine  has  been'  altered  is  not  a  Leafe 
by  the  following  determination,  ''"^  Reverfion. 

5  40.  A  tenant  for  life,  with  power  to  make  leafes,  Pugh  v.  Duke 

/•  '  •  rr  m  1  •  of  httd$, 

tor  twenty-one  years  m  poileffion,  and  not  m  rever-^  Cowp.  714. 
fion,  made  a  leafe  to   his  daughter,  habendum  from 
the  day  of  the  date  of  the  faid  indenture,  for  twenty- 
one  years. 

V      * 

*  Lord  Mansfieldy  after  ftating  all  the  authorities  on 
this  fubjeft,  declared  that  froniy  might  in  the  vuU 
g?ir  fenfe,  and  even  in  the  ftrifl:  propriety  of  Ian. 
guage,  mean  either  inclujlve  or  excluftve.  That  the 
parties  neceffarily  underftood  and  ufed  it  in  that  fenfe 
which  made  the  deed  eflfeaual.  That  courts  of  juftice 
are  to  conftrue  the  words  of  parties,  fo  as  to  effeftuate 
thcfe  deeds,  and  not  to  deftroy  them  ;  more  efpecially 
when  the  words  themfelves,  abftraftedly,  may  admit 
of  either  meaning.  It  was  therefore  adjudged  that 
the  leafe  was  to  be  deemed  a  leafe  in  poffeflion,  and 
'therefore  good,  being  warranted  by  the  power. 

§  41.    The  fourth  reftridtion  ufually  inferted   in    4tli,AttotLc 
powers  of  leafing,  relates  to  the  dujitidn  of  the   ^^LeX^ 
leafe, 

X  3  The 
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The  iifual  praflice  is,  to  reftrain  tenants  for  life 
from  making  leafes  for  a  longer  term  than  twenty-one 
years,  except  in  thofe  countries  where  lands  are 
iifiially  let  for  lives,  and  there  the  tenant  for  life  is 
allowed  to  grant  leafes  for  one,  two,  or  three  lives^ 

tllep.7pii«         §42,   A  dlAinOion  is  taken  in  Whitlock's  cafe, 

where  a  power  to  make  leafes  is,  in  the  beginning, 
general,  abfolute,  affirmative,  and  indefinite,^  as  to 
make  a  leafe  or  le^es^  grant  or  grants,  ^c.  without 
^y  reftridion,  and  then  a  provifo  of  correftion 
^dded,  namely,  that  fuch  leafe  or  leafes,  grant  or 
grants,  ^c.  fhall  not  ei^ceed  the  number  of  three 
lives,  at  moft,  or  twenty-one  years ;  which  claufe  is 
negative,  and  qualifies  th^  generality  of  the  power ) 
and  where  the  power  is  particular,  entire,  imd  affirr 
piative }  for  in  the  firft  cafe,  the  donee  of  the  powe? 
may  make  any  leafe  or  grant,  provided  it  does  not 
pcceijd  the  utmoft  extent  of  interefl  that  the  power 
warrants  ;  ^s  if  a  perfon  has  a  power  to  m^ke  le^es^ 
provided  they  do  not  exceed  the  number  of  three  live« 
or  twenty-qnq  years,  tl^ere  he  may  make  a  leafe  foy 
ninctyrnine  years,  if  three  lives  (hall  fo  long  live,  for 
that  does  not  exceed  the  number  of  three  lives,  but 
in  trut|i  is  lefs.  But  in  tl^e  fecond  cafe  he  muft  pur- 
fue  the  power  whigh  is  particular  and  entire  j  as  if  4 
perfon  has  a  power  of  making  leafes  for  three  lives  or 
twenty-one  years,  he  cannot  make  a  leafe  for  ninety- 
pine  years,  if  three  lives  Ihall  fo  long  live. 

Airopy.PiVi       §  43.  "Where  a  power  is  given  to  make  leafes  for 
*    ^  *  ^'^'      three  lives^  it  will  be  well  executed  by  a  leaf(?  for  three 
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livei,  and  the  life  of  (he  loQgeit  liver  of  them,  becaufc 
diat  is  the  lame  Uiing. 

$  44*  A  perfon  was  tenant  for  life,  with  power  to  Winter  ▼. 
demife  the  premifes  in  pofleilion,  for  one,  two,  or  Ante  [.it. 
three  lives ;  or  for  thirty  years,  or  any  other  number 
of  y.ears,  deteroiinable  upon  one,  two,  or  three  lives; 
or  in  reverfion  for  one,  two,  or  three  lives,  or  for 
thirty  years,  or  ^y^otber  number  of  ^ears,  determin* 
fible  upon  one^  two,  pr  three  lives* 

It  was  held,  that  an  abfolute  leafe  for  thirty  years 
was  good  under  this  power. 

.  §  45.  A  power  to  let  leafes,  provided  they  do  not 
exceed  thirty-one  years,  or  three  lives,  will  warrant  a 
Ifcafe  for  three  lives  or  thirty-one  years,  whichever 
(hall  lail  longeft. 

$  46.  Lord  Netteruille^  being  tenant  for  life,  with   Commons  r. 
z  power  of  making  leafes,  for  any  term  or  time,  not   5  b|^,  p^^l. 
exceeding  thirty-one  years  or  three  lives,  to  coihmence   C4. 168. 
in  pofleflion,  made  a  leafe  for  the  lives  of  three  per- 
fons,  and  the  longeft  liver  of  them^  or  for  thirty-one 
years,  which  fliould  laft  longeft* 

On  a  queftion,  whether  this  leafe  was  warranted  by 
the  power,  it  was  determined  by  the  Court  of  Exche- 
quer, and  alfo  by  the  Court  of  Exchequer  Chamber, 
in  Ireland^  that  the  leafe  was  good. 

On  a  writ  of  error  to  the  Houfe  of  Lords,  of  Eng^ 
fandy  it  was  contended  on  the  part  of  the  remainder 

X  4  man. 
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man,   that  the  power  was  ia  the  disjundivey  that 
leafes  might  be   made  for  any  •  term  not  exceeding 
thirty-one    years,    or   three    lives ;    but  the  leafe  in 
queftion  was  made  for  three  lives,  or  for  the  term  of 
thirty-one  years,  which  fhould  laft  longed }  fo  that 
inftead  of  leafing  exprefsly  for  one   or  other  of  the 
terms  given  by  the  power,  Lord  Netterville  leafed  for 
one  or  the  other,  as. chance  fiiould  dired,  in  manifeft 
cppofition  to  his  power ;  nor   could  this  excefs   b^ 
made  good  by  condruing  or  into  andj  and  fo  making 
it  be  a  certain  term  for  lives,  with  a  remainder  for 
thirty-one  years,  for  the  words  which  Jhall  laji  lon^ejl^ 
ihow  that  both  were  not  intended  to  pafs,  but  one 
pnly,  and  which  it  f^ouId  be  was  tp  depend  on  the 
event  mentioned,  and  could  not  therefore  commence 
in,  poflfeffion  at  the  making  of  the  leafe,  as  exprefsly 
required  by  the  power.     On  the  other  iide  it  w^ 
argued,   that  of  all  powers  that   of  leafing  was  the 
mbft  favoured,  for  obvious  reafons  of  public  policy, 
as  it  would  be  a  great  difcouragement  to  agriculture, 
if  men  who  had  laid  out  their  fubftance,  on  the  faith 
of  their  leafes,  in  the  cultivation  of  their  farms,  were 
to  be  deprived  of  thofe  leafes,  on  nice  and  critica^l 
objeftions  to  the  form  of  them,     The  hardfhip  would 
be  greater  where  the  objeSions  were  drawn  from  the 
terms  of  the  power,  of  which  the  tenant  was  very 
ynliKdy  t,o,  have  any  knowledge,  it  being  notorious 
that  in  the  gafe  of  families  of  any  confideratioji,  their 
tenants  take,  withput  any  enquiry,  fuch  leafe  as  their 
landlords  propofe  to  grant,  confiding  that  they  have 
the  power  they  aflume.     As  to  the  objeftion  that  the 

leafe  ift  qvcft^Pm  being  for  three  lives  or  thirty-one 

years, 


♦ 


TttUXTKIL    Deed.    CA.  xviiL  S  46,  47.  p^ 

years,  was  void  for  uncertainty,  it  was  aid  that  or 
had  in  many  cafes  been  condrued  and.  and  would 
always  be  fo  where  the  intention  required  it.  But  it 
was  not  contended  that  the  power,  though  it  would 
authorize  either j  would  warrant  both.  But  courts  of 
law  having  in  modem  times  adopted  the  fame  rules 
of  conftruftion,  as  obtain  in  courts  of  equity,  in  the 
conftruftion  of  powers,  and  the  inftruments  by  which 
they  are  executed,  would,  when  they  were  exceeded^  '  ' 

correft  the  excefs,  and  fupport  the  execution,  fo  far 
as  it  was  warranted  by  the  power.  The  leafe  in  quef- 
'  tion,  fo  far  as  it  was  a  leafe  for  three  lives,  was  clearly 
warranted  by  the  power,  and  this  was  apparently  the 
primary  obje6i:  of  the  parties.  Befides  this,  they  had 
a  fecond  object  in  view,  which  was,  to  fecure  the 
eftate  to  the  leflee,  for  thirty^ne  years,  in  cafe  the 
leafe  for  lives  ihoujd  determine  fooner!;  but  this,  whe^ 
ther  it  was  confidered  as  concurrent  or  contingent, 
wa?  not-  warranted  by  the  power, 

After  hearing  counfel,  the  Judges  were  direfted  to 
deliver    their    opinion    on    the  following    queftion,  ^ 
f'  Whether  the  leafe  ftated  in  the  fpecial  verdift, 
^^  Gould  be  fupported  as  a  good  execution  of  the 
(^  power,  or  whether  fuch  leafe  was  ab£3lutely  void?'* 

The  Judges  gave  their  unanimous  opinion,  that  the   Doc  t. 
leafe  might  be  fupported,  as  a  good  execution  of  the   Tt^  R. 
power ;  whereupdn  the  judgment  was  affirmed.  7 13* 

§  47*  The  fifth  reflri^on  ufually  inferted  in  powers   5tb,  As  to 
pf  lejJing,  relates  to  the  rpat  4v?fted  to  be  rcferved.  ^^  ^^^^ 

In 
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In  refped  to  which  it  is  to  be  ohfervedi  that  the  mkt 
of  law  adopted  ia  cafes  of  ecclefiaftical  leafes^  aad  of 
kafes  made  by  tenants  in  tail^  under  the  ftatute  of 
3  a  Hen.  8.  apply  equally  to  leafes  made  by  virtue  of 
powers  in  fettlements.  The  ufual  practice  is,  to  re- 
quire that  the  rent  to  be  referved,  ihall  be  the  ancient, 
ufual,  and  accuflomed  rent,  in  order  that  the  perfons 
in  remainder  may  not  be  prejudiced  by  fuch  leafes  ; 
%  Cha/Rep*     but  doubts  have  arifen  refpe£ting  the  conitru£tion  of 

thefe  words^  Lord  HoU  was  of  opinion  diat  the 
words  ancient  and  accuflomed  rent,  meant  that  rent 
which  was  referyed  when  the  power  was  created,  if  a 
leafe  were  then  in  being ;  or  that  which  was  la{t  before 
xeferved,  if  no  leafe  were  in  being,  for  he  who  created 
fuch  a  power  intended  no  more  than  that  the  tenant 
for  life  fliould  not  be  able  to  put  the  eUate  in  a  worfe 
condition  than  it  was  in  when  the  power  was  created. 

Idem,  Lord  Cov^er  doubted  as  to  this  point,  and  fug« 

gefted,  th^t  if  lands  were  leafed,  once  at  a  greater, 
and  twice  at  a  leffer  rent,  he  fiiould  confider  the  rent 
oi  the  former  leafe  to  be  the  [ancient  rent.  The  laft 
lesde  might  be  made  by  the  perfon  who  liad  the  fee, 
3nd  who  was  not  bound  to  relerve  the  ancient  rent, 
but  might  let  it  for  nothing  if  he  pleafed.  He  like-^ 
"wife  faid,  this  rule  could  not  apply  to  lands  anciently 
.demifed,  where  fines  had  been  taken,  for  there  the 
rents  were  more  or  lefs,  as  the  fines  were  higher  or 
lower.  Both  thefe  opinions  feem  maintainable  under 
different  circumflances,  for  where  lands  have  been 
ufually  letten  at  rack  rents,  the  rent  that  was  laft 
rdcpred,  uppn  leafes  preceding  the  creation  of  A? 

DOwer, 
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^wer,  fiiould  be  uaderftood  to  be  the  rent  alluded  to 
by  the  perfon  creating  the  power.  But  if  the  owner 
of  the  freehold  has  not  let  his  lands  at  a  rack  rent^ 
but  has  taken  fines^  it  appears  reafonable,  that  in 
fuch  a  cafe,  the  lad  rent  referved  where  no  fine  was 
taken,  fhould  be  the  criterion. 

§  4t.  Where  lands  have  been  ufually  leafed  for  Right  t. 
lives,  and  the  ufual  profits  made  by  fines ;  a  tenant  ^  g^„^  |^  ^ . 
for  life  under  a  fettlement,  with  a  power  to  leafe, 
veferving  fo  much  or  more  yearly  rent,  as  had  been 
Teqeived  for  the  premises  within  twenty  years  then  laft 
pad,  will  not  be  obliged  to  let  the  lands  at  a  rack 
rent,  but  may  denufe  them,  referving  the  ufual  fines 
and  rent ;  as  a  leafe  at  a  rack  rent  may  be  inconfiftent 
with  the  nature  of  the  eftates. 

%  49.  It  is  not  only  neceflary  to  relenre  tlie  ande&t  ;  Rep.  ^  I. 
rent,  but  it  muft  alfo  iffue  out  of  the  fame  lands,   }^^(^ 
irom  which  it  was  formerly  referved :  for  where  two 
diilind  fistrms  are  joined  together,    the  whole  rent 
which  is  referved  out  of  both,  is  fKQew  l^ut,  siz^  not 
the  ancient  accuftomed  rent. 

S  50.  Where  a  power  required  that  two-thirds  of  ckre'sCafo^ 
(he  improved  value  fhould  be  referved  ^s  a  rent,  the  -^p*''?' 
refervation  might  formerly  have  been  made  in  the 
(erms  of  the  power ;  but,  in  general,  it  feems  pecef- 
fary,  that  the  precife  fum  intended  to  be  referved, 
ihould  be  fpccified  in  the  leafe;  for,  atherwife,  the 
|:^aind7r-n^m  may  be  put  to  infinite  ^trouble  and  ex« 

penc9 
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I  VenL  338.    pence,  in  proving  the  value  of  the  lands  demiied,  of 

the  quantum  of  the  ancient  rent. 

Hamilton  t.  §  51.  In  a  fettlement  made  on  the  marriage  of  Lord 
6  Bro."parl.  Brandon^  eldeft  fon  of  the  Earl  of  Macclesfield^  a 
Ca-  ^S*         power  was  given  to  the  fucceflive  tenants  for  99  year^, 

determinable  on  their  lives,  to  leafe  all  the  premifes, 
fo  as,  upon  every  fuch  leafe  of  fuoh  parts  of  the  pre- 
mifes  as  had  been  anciently  and  accultomably  demifedi 
whereof  fines  had  been  ufually  taken,  the  old  ufual 
and  accuftomed  yearly  rent  or  rents,  or  more,  fhould 
be  yearly  referved  and  made  payable ;  and  fo  as  upon 
every  leafe  of  fuch  part  of  the  premifes  as  had  not 
been  ufually  let,  and  for  which  there  had  not  bee& 
.any  fine  or  fines  ufually  taken,  there  Ihould  be  re- 
ferved and  made  payable  the  moft  and  befl:  improved 
yearly  rent  that  could  be  reafonably  had  or  obtained 
for  the  fame. 

A  tenant  in  pofleffion  for  99  years  under  the  fettlo- 
ment,  being  defirous  to  make  leafes  for  the  benefit  of 
his  family,  and  feized  with  a  fudden  indifpofition,  when 
he  had  no  rent-rolls  or  old  leafes,  made  a  leafe  by  in- 
denture, of  all  the  lands  which  had  been  ufually  letten, 
and  fines  taken  for  the  fame,  yielding  and  paying  the 
,  feveral^and  refpeSlive  old  accujlomed  rents  referved  and 
payable  for  the  fame ;  and  alfo  another  leafe,  whereby 
part  of  the  premifes,  for  which  fines  had  not  been 
ufually  taken,  and  of  which  there  was  then  no  l^^tfe 
'1,  or  for  any  life  in  being,  were  leafed,  yitX^-^ 
urn  and  fums  of  money,  as  Ihould  amount  \f> 
ind  bed  improved  yearly  rent  that  could  be 
3  reafonably. 
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;»cafonably  had  and  obtained  for  the  fame.  A  quef- 
tion  having  arifen  on  the  validity  of  thefe  leafes,  th4 
latter  of  them  was  pven  up  by  the  leffees,  a  referva- 
tion  of  the  moft  improved  rents  being  fo  imccrfiun; 
that  it  could  not  be  fupported.  And  as  to  the  former, 
after  a  hearing  before  Lprd  Chancellpr  Cowper^  affift- 
ed  by  the  Chief  Juftices  Holt  and  Trevor ,  it  wig  held 
not  to  be  warranted  by  the  power,  contrary  to  the 
opiidon  of  Holt. 

.    On  an  appeal  to  the  Houfe  of  Lords,  it  was  faid  on 
the  part  of  the  appellants,  that  the  objedions  made  at 
the  hearing  to  the  validity  of  the  leafe,  were,  firft^ 
That  it  ought  to  have  mentioned  the  particular  rent 
referved ;  fecondly.  That  the  ancient  and  accuftomed 
rent  was  thereby  referved,  as  well  for  lands  not  an-» 
ciently  leafed,  as  for  thofe  that  were.     As  to  the  firft 
pbjeftion,  it  was  argued,  that  the  fpecifying  a  certain 
fum  in  the  refervation  of  a  leafe  was  clearly  not  necef- 
fiiry,  if  the  particular  rent  intended  might  be  known 
by  proper  reference ;  id  certum  eft  quod  certum  reddi 
poteft^  was  an  undoubted  ma^m,   both  in  law  and 
reafon. 

What  thofe  ancient  rents  were,  was  a  matter  of  hOt 
capable  of  being  known,  and  without  difficulty,  by 
thofe  who  had  the  writings  of  the  eftate.  That  the 
refervation  was  in  the  fame  terms  with  the  power,  and, 
confequently,  was  purfuant  to  it.  That  the  plain 
meaning  of  the  reftriftion  in  this  power,  was  to  fecure 
the  ancient  rents  to  the  remainder-man ;  if  he  had 
dtefe,  he  had  all  that  was  intended  him,  and  there 

-r  could 
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toxid  be  no  doubt  but  he  would  be  entitled  to  tbeni 
by  this  refisrvation«  As  to  the  other  objeftion,  it  wai 
affguedy  that  the  demife  in  the  words  of  it  was  ferei 
lal ;  that  the  refervation  of  the  fereral  and  refpediri 
ancient  rents,  for  the  feveral  and  refpedive  mefluages^ 
fsfe.  could  not  mean  any  thing  but  fuch  rent  for  each 
tenement,  as  was  anciently  referved  for  the  fame,  and 
it  would  be  difficult  to  ufe  plainer  and  ftronger  wordi 
to  import  the  meaning ;  that  the  words  yielding  there* 
fire  muft  be  underftood  reddendo  Jingula  Jingulisy  and 
which  method  of  interpretaticm  the  law  prefcribes  in 
many  inftancds,  not  fo  ftrong  as  this ;  fo  that,  as  to 
thofe  parts  of  the  eftate  demifed,  if  there  was  any 
which  had  no  ancient  rent,  no  rent  was  referved  by 
this  refervation,  and,  ccmfequently,  as  to  thofe^  the 
power  was  not  executed* 

On  the  other  fide,  it  was  infifted,  that  as  to  the  leafe^ 
upon  which  the  rent  referved  was  mentioned  to  be  the 
mo/l  improved  rent^  this  refervation  was  plainly  void^ 
for  the  abfolute  uncereainty  of  it,  confequently,  that 
leafe  was  not  warranted  by  the  power,  and  was  ac« 
cordingly  given  up  at  the  hearing.  *  And  as  to  thd 
other  leafe  under  the  feveral  and  reffe&ive  old  and 
accujiomed  rents  referved  and  payable  for  the  faid 
premifesy  this  was  alfo  void,  as  againfl  the  remamder^ 
man,  and  not  warranted  by  the  power ;  becaufe  therd 
being  many  farms,  and  a  great  eftate  within  this  om 
leafe^  fome  let  at  the  ancient  rents,  and  fbme  notf 
it  would  put  infuperable  difficulties  upon  the  remainder* 
man  to  recover  his  rent ;  for  that,  in  the  a&ion  and 
avowries  to  be  made£or  &e  rent,  he  mull  be  fo  Ivcky 
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tt  to  point  out  what  was  the  old  rent,  for  what  and  for 
how  much  land  it  was  paid,  and  at  what  times  pay« 
able :  and  if  the  tenant  could  prove  that  a  different 
rent  was  paid  for  the  knd,  or  that  any  other  land  was 
comprifed  in  the  leafe,  or  that  the  rent  was  formerly 
payable  at<any  other  day,  the  remainder-man  could  not 
recover;  but,  inftead  of  recovering  the  rent,  muft 
from  time  to  time  pay  him  cofts ;  wha^eas  it  was  in« 
tended,  that  the  remainder-man  Ihould  have  as  plain^ 
certain,  and  eafy  a  remedy  for  his  rent,  as  other  land- 
lords have.  But,  upon  the  leafe  in  queftion,  it  neither 
appeared  what  the  rent  was,  which  the  remainder-man 
was  to  have,  nor  for  what  eftate  the  rent  was  to  be 
paid,  nor  when,  or  on  what  days  it  was  to  grow  due, 
th6  leafe  giving  the  rem&inder-man  no  manner  of  li^ 
as  to  thofe  particulars.  That  as  thefe  powers  of  leafing 
are  generally  referved  in  all  fettlement,  if  fo  loofe  an 
exercife  of  them  jQiouId  be  allowed  to  the  tenant  for 
life,  it  would  introduce  the  greatell  diiEculties,  and 
put  the  greateft  hardship  upon  the  jointrefs,  fons,  and 
other  perfons  claiming  in  remainder  under  fuch  fettle- 
ments ;  and,  by  fuch  a  conftru£Uon,  the  tenants  for 
life,  by  an  uncertain,  general,  and  fhort  leafe  of  the 
whole  efl;ate>  which  might  be  a  raih  and  fudden  z&f 
and  done  with  very  little  expence  of  money,  time,  or 
trouble,  would  be  enabled  to  render  the  remainders^ 
though  fettled  on  the  highefl  confideration,  of  very 
little  value,  becaufe  the  perfons  to  whom  fuch  remain- 
ders  belonged,  would  be  in  a  great  meafure  difabled 
from  recovering  any  rent* 


After 


/ 1 


1- 


't.u-^ 
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After  hearing  the  opinion  of  the  Judges,  the  decret 
was  a£Enned« 

Comb6ford'«       §  5  ^^  Where  lands  have  never  been  demifed  at  alL 

CafCy  ante  .  ,  ' 

C  ij^.  and  a  power  is  given  to  leafe  them,  referving  fuch  rent 

as  was  referved  for  them  within  the  two  preceding 
years,  a  leafe  may  be  made  of  them,  referving  any 
rent  that  the  leflbr  pleafes« 


<tb»  At  to 
the  Claufes 
and  CoTc- 
BaaU» 


S  53*  '^^  fixth  reftrifkion  ufually  inferted  in  powers 
of  leafing,  relates  to  the  claufes  and  covenants  direded 
to  be  inferted  in  fuch  leafes*  And  it  is  a  general  rule, 
that  all  thofe  claufes,  covenants,  and  refervations  re- 
quired by  the  power,  muft  be  inferted ;  otherwife  the 
leafe  will  be  void  againft  the  remainder-men  and  re- 
verfioner. 


fitrl  of  Car- 
digan T. 
Montague, 
cited  I  Durr. 
]tep«  122. 


S  54*  The  Duke  of  Montague  was  tenant  for  life, 
with  power  to  leafe,  referving  the  ancient  ufual  and 
accuftomed  rents,  heriots,  boons,  and  fervices.  In 
the  former  leafes,  the  tenants  covenanted  to  keep  in 
repair,  and  that  covenant  was  omitted* 

The  Lord  Chancellor  was  of  opinion,  that  the  cove- 
nant was  a  boon,  and  beneficial  to  the  remainder-man, 
and  held  the  leafes  void  for  want  of  it.  He  took  fome 
days  to  confider,  and  declared  he  was  clear  upon  the 
argument,  but  took  time,  becaufe  there  was  no  cafe 
in  point.  The  more  he  thought  of  it,  the  more  he 
was  convinced*  The  principle  he  refted  upon,  was, 
that  the  eftate  mult  come  to  the  remainder-man  in  as 
beneficial  a  manner  as  ancient  owners  held  it. 

S  55*  T^ 
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§  ^1^.  The  omiflion  of  a  covenant  for  payment  of  i  Burr.  Rep. 
rent,  will  alfo vitiate  a  Icafe,  made  under  a  power; 
for  a  mere  refervation  of  rent  does  not  make  it  payable 
until  entry,  and  therefore  it,  in  faft,  may  not  be  pay- 
able during  the  term.  Befidei,  if  there  be  no  cove* 
nant  to  pay  the  rent,  it  may  be  ailigned  to  a  fucceiliou 
pf  beggars. 

5  56.  The  omiflion  of  a  claufe  of  re-entry,  will  alfo 
invalidate  a  leafe  of  this  kind ;  for,  if  fuch  a  claufe  be 
not  inferted,  the  ground  may  be  unoccupied,  without 
aTuiEcient  diftrefs  upon  it;  fo  that  the  remainder-man 
oaa  neither  have  his  rent,  ilor  his  land. 

S  57.  A  perfon  having  a  leafing  power,  referving  Doc  t.  Sand- 
ufual  and  reafonable  covenants,  demifed  a  houfe  to  ^^^  70?  "^^ 
William  Sandham^  with  a  provifo,  that  in  cafe  the  pre- 
mifes  were  blown  down,  or  burned,  the  leflbr  fhould 
rebuild  them,  otherwife  the  rent  fliould  ceafe.  The 
jury  found,  that  this  was  an  unufual  and  unheard  of 
covenant,  on  the  part  of  the  leiTor ;  and  it  was  ad* 
judged  that  the  leafe  was  void. 

5  58.  If,  however,  the  covenants  in  a  leafe  made 
under  a  power,  be,  upon  the  whole,  fuch  as  place  the 
parties  upon  the  fame  footing,  as  under  former  leafes, 
their  differing  in  trifling  circumftances  will  not  invalid 
date  the  leafe. 

§  59.  In  the  cafe  of  Goodtitle  v.  Funuean^  it  was  ob-  Ante  f.  38. 
je&ed,  that  the  covenants  in  the  leafe  were  not  fo  be* 
Vefidal  to  the  remainder-man  as  thofc  in  the  ancient 

Vot.  lY.  Y  leafes  > 
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leafes  J  by  one  of  which,  the  tenant  covenanted  to  pay 
half  the  land  tax,  and,  by  the  6ther,  the  leifor  cove- 
nanted to  free  the  tenant  from  tithes,  and  all  church 
dues  ;  whereas,  in  the  former  leafes,  the  tenants  cove- 
nanted to  pay  all  duties  and  taxes^  except  the  land 
tax :  church  dues  were,  by  law,  particularly  charge- 
able upon  the  occupier.  The  court  faid,  the  power 
did  not  mention  covenants,  and  that,  what  was  thrown 
on  the  landlord,  was  compenfated  by  what  was  paid 
by  the  tenant. 

In  what  S  ^^*  ^^  ^^  ^^^^  down  in  Mildmay^s  cafe,  that  al- 

Convtyance*  though  a  power  of  leafing  may  be  referved  in  a  deda- 

Fowers  may  ration  of  ufes  of  a  fine  or  recovery,  yet  that  no  fuch 

'^Rcp^i^eL  power  can  be  referved  in  a  bargain  and  fale,  or  covc- 

Poph.  8 1.  jiant  to  fland  fe)fed  ;  for,  as  ufes  may  be  raifed  on  a 

Cro.Jaf.i8l.  .  '  \ 

Jcnk  347.       fine  or  recovery  without  any  confideration,  therefore  a 

ufe  will  arife  to  the  leflTees  without  confideration,  and 
the  former  eftates  being  raifed  without  confideration^ 
may  be  defeated  without  confideration.     But  as  no 

ufes  can  arife  on  a  bargain  and  fale  or  covenant  to 
{land  feifed  without  confideration,  therefore  no  ufe  can 
arife  to  the  leffees ;  for,  where  the  perfons  are  alto- 
gether uncertain,  and  the  terms  unknown,  there  can 
be  no  confideration  ;  fo  that  the  former  eftates  which 
were  raifed  upon  confideration,  cazmot  be  defeated  by 
fuch  leafes. 


I  Rep.  176.  §  61.  This  principle  feems  to  be  much  too  general, 
Belfon,  '  nor  is  it  warranted  by  Mildmayh  cafe,  which  is  uni- 
r  K  aym.        yerfally  cited  as  an  authority  to  fupport  it.    That  cafe 

was  thus:  A  perfon  having  three   daughters,   cove- 

%  nanted 


I 
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nanted  to  ftand  feifed  to  the  ufe  of  himfelf  for  life,  re- 
mainder to  the  ufe  of  his  daughters  in  tail;  with  a  pro- 
vifo^  that  it  fhould  be  lawful  for  the  covenantor  to  li« 
mit  any  part  of  the  lands  to  any  perfon  or  perfons  for 
any  life  or  lives,  or  years,  for  the  payment  of  his  debts, 
performance  of  his  legacies,  preferment  of  his  fervants, 
or  any  other  reafonable  confiderations.  The  cove- 
nantor, by  his  will,  limited  a  confiderable  part  of  the 
premifes  to  one  of  his  daughters  for  a  hundred  yeails, 
without  referving  any  rent,  and  it  was  refolved,  that 
this  power  was  void  in  its  creation. 

%  61.  Now,  as  the  leafe  in  Mildmaf%  cafe  was  mad6^ 
without  any  confideration,  it  does  not  follow,  from  the 
determination  in  that  cafe,  that  thofe  powers  of  leafing 
which  are  given  in  modem  fettlements,  may  not  be 
valid,  though  inferted  in  a  bargain  and  fale,  or  cove- 
nant to  iland  feifed,  as  it  is  always  required  that  die 
befl  and  mod  improved  rent  fhould  be  referved.     And   Douj^.  2j. 
Lord  Mansfield  has  faid,  that  a  leffee  at  a  rack-rent  is   f^'l^  *• 
a  purchafer  for  a  valuable  confideration,  and  that 
powers  of  leafing  were  equally  beneficial  to  (he  tenant 
for  life  and  the  remainder*man. 

S  ^i^  Where  a  tenant  for  life  makes  a  leafe  not  Power  is  not 

warranted  by  his  power,  it  is  abfolutely  void,  as  to  ^d^^h^'^CV 

the  perfon  in  remainder  or  reverfion,  and  not  merely  is  void, 

voidable.  ?,^  'TT' 

V  «Hw*v*  7lennR.83. 
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» 

In  what  Cafes  Equity  will  fupport  a  Defective  Execution 

of  a  Power. 


§  1 .  PrlnctpUs  on  which  this  Doc- 
trine u  founded, 

'    3.  Where  there  is  a  Confidera" 
iion* 
n .   Where  there  is  fraud. 


^13.   Where  a  complete  Execution 
is  prevented  by  Accident, 
14.  But  a  Non^xeeutioH    will 
not  heJii/pHedm 


Sedion  i. 


T)  •    -1  ^X7^  b^ve  feen  that  the  courts  of  law  have,  in  all 

Pn nciplft  on       yy  ' 

which  this  cafes,  conftnied  powers  ftridly,  and  have  re- 

ibuodcd.         quired,  that  every  drcumftance  prefcribed,  fliould  be 

complied  with.  But  the  courts  of  equity  have  aifumed 
a  jurifdi&ion  in  matters  of  this  kind,  and  have  given 
relief  and  fupplied  a  defedive  execution  of  powers,  ia 
the  following  inftances. 

Treat,  of  Eq,       ift>  Where  there  Is  a  confideration,  as  for  payment 
S.j«ch.4.f.25.  Qf  debts,  or  provifion  for  children,  and  no  better  on 

the  other  fide,  ad,  Where  there  is  any  fraud,  or  the 
party  is  guilty  of  any  deceit  or  fsdfehood,  by  wtuch  the 
execution  is  prevented,  for  he  in  remainder  ihall  not 
take  advantage  of  his  own  wrong.  3d,  Accident,  or 
an  impoiSbility  of  complying  with  the  circumflancesy 

fmce 
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fince  it  would  be  unconfcionable  in  the  remainder-man 
to  take  advantage  of  thefe,  provided  the  perfon  having 
the  power  does  all  he  can« 

§  2.  With  refpeffc  to  the  firft  ground  upon  which  a  Where  there 
court  of  equity  will  fupply  a  defe£^  in  the  execution  of  "tion.^^ 
a  power,  namely,  where  there  is  a  fufflcient  confidera* 
tion,  it  has  been  determined,  that  a  covenant  in  mar- 
riage articles,  to  fettle  a  jointure,  under  a  power,  on 
an  intended  wife,  waa  a  good  execution  of  fuch  a 
power  \  becaufe  a  wife  is  confidered,  in  equity^  ^  a 
purchafer  for  a  valuable  conlideration,  of  her  jointure, 
or  of  whatever  elfe  is  ilipulated,  before  marriage,  for 
her  benefit, 

S  3.  Lord  Coventry  being  tenant  for  life  under  his    Covcnfry  v. 
father's  will,  with  a  power,  by  any  writing  under  his   Max.  in  Eq. 
hand  and  feal,  to  fettle  a^y  part  of  the  cftates  com-   ^  ^'  ^'  *^'* 
prifed  in  his  father's  will,  not  exceeding  500  L  a  year, 
on  any  won^an  he  fhould  marry,  for  her  jointure,  fo 
as  fuch  wife  brought  a  portion  equivalent  to  fuch  a 
jointure. 

Lord  Coventry^  in  confideration  of  a  marriage  and 
1 0,000  /•  portion,  executed  articles  by  which  he  cove- 
nanted, that  he  or  his  heirs  would,  after  the  marriage, 
according  to  his  power,  or  otherwife,  by  good  convey- 
ances, fettle  lands  of  the  yearly  value  of  500  L  on  his 
lady,  for  her  jointure*  Soon  after  the  marriage  was 
folemnized.  Lord  Coventry  went  to  his  country  feat 
and  delivered  the  articles  to  his  fteward,  with  direc- 

y  3  tions 


• ' 


3*6  Tstb  XXXn.    Deed.    Cb.  xiz.  S  3— 5* 

dons  to  look  over  his  rental,  and  find  out  an  unin- 
cumbered part  of  his  eftate^  to  fettle  as  a  jointure. 

A  part  of  the  tftate  being  fixed  upon,  and  a  parti- 
cular made  thereof,  a  fettlement  and  appointment 
of  it  was  accordingly  drawn  and  engrofied,  and  left 
with  Lord  Coventry's  fteward  for  execution.  From 
various  drcumftances,  the  execution  of  this  deed  was 
delayed,  and  Lord  C.  died  without  having  executed  iu 
On  a  bill  brought  by  the  widow  againft  the  remainder* 
man,  imder  the  original  will,  and  the  perfonal  repre- 
fcntatives  of  Lord  Coventry^  the  principal  queftion  was, 
whether  the  covenant  contained  in  the  marriage  arti« 
cles,  fhould  be  deemed  a  good  execution  of  the  power. 
Lord  Chancellor  Macclesfield j  the  Mafter  of  the  Rolls, 
Baron  Price^  and  Baron  Gilbert^  were  clearly  of  opi- 
nion, that  the  covenant  contained  in  the  marriage  arti* 
cles  operated,  in  equity,  as  an  execution  of  the  power. 
Vide  tV.  W.    and  a  charge  and  hea  upon  the  remainder. 

$  4.  A  covenant  is  alfo  a  good  execution  of  a  power, 
when  fuch  covenant  is  entered  into  for  the  benefit  of 
younger  children :  becaufe  parents  are  under  a  moral 
obligation  to  provide  for  them. 

Strth  T.  §  5*  A  perfon  fettled  lands  to  the  ufe  of  himfelf  for 

Blanfiry,         Jife,  and  then,  as  to  part,  to  his  wife  for  life,  for  her 

Glib.  Rep*  .,  ,  t        'rr  iri«  i«  •« 

166.  jomture,  then  to  the  mue  male  of  his  own  body^  with 

feveral  remainders  over ;  with  a  provifp,  that  if  he  fhould 
have  any  younger  children,  it  (houid  be  lawful  for 
him,  by  deed  or  will,  executed  in  the  prefence  of  two 

or 
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or  more  credible  witnefTes,  to  limit  and  appoint  any  of 
the  faid  lands  (except  thofe  limited  in  jointure)  to  fuch 
perfons,  and  ibr  fuch  eftates,  as  he  fhould  think  fit, 
for  raifing  500  L  a  piece  for  younger  children,  to  be 
paid  at  fuch  times,  and  in  fuch  manner,  as  he  by  fuch 
deed  or  will  ihould  declare,  and  corenanted  to  do  ac- 
cordingly. 

The  perfon  to  whom  this  power  was  given  died, 
leaving  feveral  younger  children,  but  did  not  make 
any  appointment. 

It  was  decreed,  that  this  was  a  charge  upon  the 
lands,  and  bound  the  iflfue  in  tail ;  the  covenant  being 
looked  upon  as  an  execution  of  the  appointment,  in 
purfuance  of  the  power« 

S  6.  A  power  exprefsly  direflted  to  be  executed  by 
deed,  will  be  deemed,  in  equity,  to  be  well  executed 
by  a  will,  where  it  is  in  favour  of  a  wife. 

5  7.  A  hu(band,  by  virtue  of  a  fettlement  made   Torettv. 
upon  him  by  an  anceftor,  was  tenant  for  life,  with    ^  %^ff^  488. 
remainder  to  his  firit  and  other  fons  in  tail  male,  with 
with  a  power  to  the  hufband,  to  make  a  jointure  on 
his  wife,  by  a  deed  under  his  band  and  feal. 

The  huiband  having  made  no  proviiion  for  his  wife, 
and,  being  in  the  IJIe  of  Man^  by  his  lail  will  under 
bis  hand  and  feal,  devifed  part  of  bis  lands  within  his 
power,  tg  bis  wife  for  life* 

Y4  It 
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.  It  was  objededy  that  this  conveyance,  being  by  a 
mil,  was  not  warranted  by  the  power,  which  direded 
.  that  it  fhould  be  by  deed. 

Mailer  of  the  Rolls. —  ^*  This  is  a  provifion  for  a 
^^  wife,  who  had  none  before,  and  within  the  fame 
«<  reafon,  as  a  provifion  for  a  child,  not  before  pro- 
*^'  vided  for ;  and  as  a  court  of  equity  would,  had  this 
**  been  the  cafe  of  a  copyhold  devifed,  have  fuppHed 
**  the  want  of  a  furrender ;  fo,  where  there  is  a  defec- 
**  tive  execution  of  a  power,  be  it  either  for  payment 
**  of  debts,  or  provifion  for  a  wife  or  children  unpro- 
**  vided  for,  I  fliall  equally  fupply  any  defeft  of  this 
*«  nature." 

5  8.  Where  a  power  is  direfted  to  be  executed  by 
a  deed,  attefted  by  three  witnefTes,  a  deed  which  is 
only  attefted  by  two  witnefles,  will  be  deemed  good  in 
Chancery,  in  favour  of  younger  children. 

Parker  ▼.  S  9*  ^*  having  power  to  charge  lands  with  7000  L 

^'^\^A    6      ^^'  younger  children,  by  any  writing  under  bis  hand, 

attefted  by  three  witneffes,  did,  (in  fear  of  fudden 

death  and  being  abfent  from  home,  and  fo  not  being 

able  to  have  fight  of  the  deed  where  this  power  was 

Cotter  V.         contained),  by  a  paper  attefted  by  tworwitneffes,  charge 

^'!7w  ic        his  eftate  with  8000/.  inftead  of  7000/.,  and  this  de- 

2  r.  W.  623,  '  ' 

jliTo.  k. 368.   fe£t  was  fupplied. 

§10.  It  (hould,  however,  be  obferved,  that  courts 
of  equity  will  give  no  affiftance,  where  both  parties 
ye  volunteers  j  for  where  the  queftion,  as  to  the  exe- 
cution 
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cation  of  a  power,  lies  between  an  appointee  under  % 
power,  without  confideration,  and  a  remainder-man, 
the  latter  having  a  veiled  eftate,  will  clearly  be  entitled 
againfl  the  former,  unlefs  the  appointee  can  fhow  that 
.the  intereft  of  the  remainder-man  is  diverted  by  aa 
a&ual  execution  of  the  power  in  due  form, 

§  II.  With  refped  to  the  fecond  ground  upon  Where  thqr© 
which  a  court  of  equity  will  fupply  a  defe£l  in  the 
execution  of  a  power,  namely,  fraud  or  deceit ;  as  it 
is  one  of  the  principal  objefts  of  a  court  of  equity  to  3  chs^.  Ca, 
relievo  againft  fraud  and  deceit,  it  has  long  been  efta-  ^9-  9^*  *^^» 
blifhed,  that  where  a  party  interefled  prevents  a  ftrid 
compliance  with  the  drcumftances   required  in  the 
execution  of  a  power,  from  immoral  motives,  there, 
if  the  perfon  who  has  the  pow^  does  any  adt  that 
plainly  evinces  his  intention  to  execute  it,  fuch  a£t 
will,  in  equity,  be  deemed  a  good  execution  of  it« 

§  12.  Thus,  where  the  remainder-man  gets  the  Gilb.Chu 
deed  into  his  pofleilion,  and  will  not  allow  the  tenant  2^* 
for  life  to  have  a  fight  of  it ;  there  thq  tenant  for  life 
may  execute  conveyances,  and  though  he  does  not 
purfue  the  terms  of  the  power,  yet  equity  will  relieve, 
even  in  favour  of  a  volunteer,  becaufe  the  remainder- 
man Ihall  not  take  advantage  of  his  own  wrong,  by 
withholding  from  the  tenant  for  life,  the  fight  of  his 
power, 

§  13.  With  refped  to  the  third  ground  upon  which   Where  a  com. 
a  court  of  equity  will  fupply  a  defeft  in  the  execution  ^^h  pre-*** 
of  a  power,  namely  accident  j  a^  it  is  an  objeS  of  Tf  "^^1^^ 

courts 
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courts  of  equity  to  relieve  againft  all  manner  of  acci* 

dents,  even  in  favour  of  volunteers,  it  being  uncon* 

fcionable  for  a  remainder-man  to  take  advantage  of 

3  ChaXa.68.   them ;  therefore  it  was  agreed  in  Bath  and  Montague^ s 

cafe,  that  if  a  man  makes  a  conveyance,  with  a  power 
of  revocation^  in  the  prefence  of  four  privy  coun* 
fellors,  and  he  is  fent  by  the  King  to  Jamaica^  where 
that  circmnflance  becomes  impoifible,  there  equity  will 
allow  him  to  revoke  without  it. 

Bot  a  NoQ-  §  I4«  Although  we  have  feen  that  a  court  of  equity 

norhc'fupr      ^^U  "^  many  inftances,  aid  a  defeftive  execution  of 
pM.  a  power,  yet  it  will  never  interpofe  in  the  cafe  of  a 

non-execution  of  a  power,  which  always  leaves  it  to 
the  free  will  and  election  of  the  party  to  whom  the 
power  is  given,  either  to  execute  it  or  not.  And  the 
intervention  of  death,  between  a  man's  refolving .  to 
execute  a  power,  and  his  adtually  executing  it,  is  not 
of  itfelf,  even  in  cafes  where  the  aft  is  of  fuch  a 
nature  as  a  man  is  under  an  obligation  to  perform,  a 
ground  for  the  interpofition  of  a  court  of  equity,  in 
favour  of  the  perfon  intended  to  have  be^n  benefited 
by  the  doing  thereof,  although  fome  fleps  be  taken 
towards  completing  fuch  intention. 

Piggot  V.  S  15.  A  feme  covert  having  a  power  of  revocation 

Com'^Rc         ^^^  appointment,  and  being  fick,  wrote  a  letter  to 
350.  her  attorney,  who  had  drawn  her  fettlement,  deliring 

Philpot,  *       ^^  would  prepare  a  deed  to  give  the  inheritance  to  her 
a  Vcni.  69.      niece,  and  on  the  back  of  the  letter  it  was  written 

that  the  attorney  fhould  keep  it  a  fecret.     The  attor- 

ney,  however^  communicated  this  letter  to  the  huf- 

band. 
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bandy  and  feveral  delays  intervened,  during  which 
the  attorney,  having  been  examined,  fwore,  that 
when  he  communicated  the  letter  to  the  huiband,  he 
did  not  propofe  any  method  to  the  huiband,  or  vif(9 
any  means  to  prevent  the  revocation* 

The  queftion  was,  whether  this  letter  amounted  to 
a  revocation  in  equity }  and  it  was  decreed  that  it  4i4 
not, 

§16^^.  having  a  power  of  revocation,  by  any  Smith  ▼♦ 
writing  under  his  hand  and  feal  j  and  being  defirous  '  f\ulT%nz. 
of  providing  for  his  daughters,  prepared  notes  in  writ-   1  Frccm.  308. 
ing,  which  he  declared  fhould  have  the  effed  of  his 
laft  will,    and  which  he  called  inftruments  for  his 
counfel  to  draw  up  his  laft  will  in  form^     His  coimfel 
drew  a  writing,  and  had  the  fame  ingrofled,  leaving 
blanks  for  the  names  of  the  truftees,    A.  died  before 
he  had  executed  the  will.    A  bill  being  exhibited  by 
the  daughters  for  the  portions  given  them  by  thefe 
inftrudions,  an  iflTue  was  direfted  to  try  whether  thef<? 
notes  were  part  of  the  laft  will  of  A.  ;  and  a  verdid 
was  given  that  they  were  a  will;    whereupon  the 
Chancellor  decreed  theni  to  be  a  good  execution  of 
the  power. 

S  17.  This  cafe  has  been  cited  to  prove,  that  a  Treat,  of  Eq. 
non-execution  of  a  power  will  be  aided  in  equity,  but  ^   *•  ^^*  ♦• 
it  is  clear  from  the  circumftance  of  direding  an  iflue 
to  try  whether  thefe  notes  amounted  to  a  will,  that 
the  court  did  not  think  the  accident  of  the  father's 
death,  before  he  had  completed  his  intent  towards 

his 
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his  younger  children,  a  fufficlent  foundation  for  relief* 
It  therefore  direded  a  trial  to  afcertain  whether  thefe 
notes  were  a  will ;  and  it  being  found  that  they  were, 
the  queflion  then  was  reduced  to  this,  whether  the 
court  could  relieve  the  younger  children,  in  refpeA 
that  the  will  wanted  drcumftances  which  were  re- 
(j\]lired  by  the  power,  to  attend  the  execution  of  it ; 
which,  as  between  the  younger  children  and  the  heir^ 
it  certainly  would  do,  the  cafe  being  by  the  verdi£t  a^ 
cafe  of  21  deftfkive  executioa  only. 

%  V^rn.  465.        S  ^  8.  In  the  cafe  of  Lajfelh  v.  Lord  Cornwallis^  the 

Lord  Keeper  faid,  that  the  Court  of  Chancery  had 
not  gone  fo  far,  as  where  a  perfon  had  a  power  to 
r^e  money,  if  he  negle^ed  to  execute  that  power, 
to  do  it  for  him  \  although  he  thought  it  might  be 
reafonable  enough,  and  agreeable  to  equity,  in  favour 
of  creditors.    But  in  a  modern  cafe  it  was  held,  that 

Holmes  v.        where  a  perfon  had  a  power  of  charging  lands  with 

Coghill,  2000/.,  which  he  never  executed,. the  power  could 

7  Vcf.  Jun.  ^ 

499.  not  be  confidered  as  aifets  for  payment  of  debts. 
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Se£Hon  i. 


THE   firfl:    and  mod  obvious   mode    by  which  a  complete 

powers,  whether  relating  to  the  land  or  collateral  *'''^^^**'°* 
to  ity  may  be  extinguifhed,  is  by  a  complete  execution 
of  them.    And  it  was  formerly  held,  -that  even  a 

partial  execution  of  a  power,   operated  as  an  extin-  ^ouch  v. 

cuifhment  of  it,  but  this  doftrine  is  not  now  held  to  Woolfton, 

^  Ante  ch,  16^ 


be  law. 


f.  33. 


§  a.  Powers  relating  to  the  land,  whether  appen- 
dant or  in  grofs,  may  be  barred  by  a  releafe,  to  any 
perfon,  having  an  eftate  in  pofTeffion,  remainder,  or 
reverfion,  in  the  lands,  to  which  the  power  relates : 
for  where  powers  are  given  to  a  perfon  having  an 
eftate  or  interefl,  either  prefent  or  future,  ia  the  land, 

•  the 


A  Releafe. 
I  Inft.  265  ^* 


the  exerdfe  of  fuch  powers  is  confidered  as  a  fpedes 
of  property  advantageous  to  him,  and  there  is  no 
reafon  why  he  fliould  not  be  allowed  to  depart  with, 
or  exclude  himfelf  from  the  benefit  of  it. 

Fine  or  c  2.  Powers  relating  to^the  land  may  alfo  be  barred 

Keooverj*  .        -a 

or  extmguilhed  by  fine  or  common  recovery;  of 
which  an  account  will  be  given  under  titles  Fine  and 
Recovery. 

Bargain  and  §  4.  Powers  relating  to  the  land  are  alfo  liable  to 
I  Inft.  34a  *.  ^  extingxiiflied  or  fufpended  by  any  of  thofe  convey- 
*•'•  ances,  which  derive  their  effed  from  the  ftatute  of 

ufes,  and  which  a^e  faid  to  operate  without  tranfmu- 
tation  of  pofleflion ;  as  a  baigain  and  fale,  covenant 
to  ftand  feifed,  and  leafe  and  releafe ;  for  whoever  has 
any  eftate  in  the  land,  may  convey  that  eftate  to 
another,  and  it  would  be  imjuft  that  he  ihould  after- 
wards be  admitted  to  avoid,  or  to  do  any  thing  in 
derogation  of  his  own  aft.  Any  affurance,  therefore, 
of  this  nature,  which  carries  with  it  the  whole  of  the 
grantor's  eftate,  operates  as  a  total  deftrudion  of  the 
powers  appendant  to  that  eftate;  and  by  parity  of 
reafon,  any  affurance  that  only  transfers  a  particular 
eftate,  fuch  as  an  eftate  for  life,  or  a  term  for  years, 
fufpends  the  exerdfe  of  the  power,  during  the  con- 
tinuance of  that  eftate,  or  at  leaft  the  eftate  to  be 
raifed  by  it :  and  where  fUch  affurance  only  creates  a 
charge  upon  the  eftate,  it  necefTarily  fubjeds  the  eflate, 
created  by  the  power,  to  that  charge. 

S5*  With 
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§  5.  With  refpeft  to  thofe  powers  relating  to  the  Powers  in 
land 9  which  are  called  powers  in  grofs,  as  the  eflates  barred  by  a 
to  be  created  by  them,  do  not  fall  within  the  compafs   ^r""J^?*"^|^ 
of  the  eftate,  to  which  they  are  faid  to  relate,  there 
does  not  feem  to  be  any  reafon  why  an  alteration  in 
that  edate  fhould  aSed  them.     Hence,  if  a  tenant 
for  life,  with  power  to  fettle  a  jointure,  conveys  away  riard.R.416. 
his  life  eftate,  by  bargain  and  fale,  covenant  to  (land 
feifed,  or  leafe  and  releafe,  thefe  conveyances  will  not 
affeft  his  power  of  appointing  a  jointure.      If  he 
fhould  even  make  a  conveyance  in  fee,  by  any  of 
thefe  aifurances,    as  it  is  not  their  operation  to  pafs  a 
greater  eilate  than  the  grantor  has  a  right  to  convey, 
the  power  in  grofs  will  not  be  afFeded  by  them. 

%  6.  But  where  a  tenant  for  life,  with  a  power  td  Idem. . 
jointure,  conveys  away  his  eftate  by  feoffment,  to  a 
(tranger  and  his  heirs,  as  this  fpecies  of  affurance  not 
only  transfers  the  eftate  which  the  feoffor  might  law- 
fully  pafs,  but  alfo  a  tortious  fee,  it  follows  that  the 
whole  inheritance  is  devefted,  and  the  feiiin  out  of 
which  the  ufes  created  by  the  power  were  to  be  fed^ 
is  deftroyed,  by  which  means  the  power  becomes 
ezdnd. 

S  7.  Where  a  tenant  for  life,  with  powers  of  leaf*  1  Inll.  203  h. 
ing,  jointuring,  and  charging,  joins  with  the  remainder 
man  in  fuffering  a  common  recovery,  the  ctnveyance 
to  make  a  tenant  to  the  pracipe  ought  to  be  during 
the  joint  lives  of  the  tenant  for  life,  and  the  intended 
tenant  to  the  pracipe  ;  in  order  to  preferve  the  powers 

of 


II.  1* 


33^ 
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of  the  tenant  for  life,  by  leavmg  the  reverfion  m 
him. 


Powers  to 
Leafe  not 
barred  by  a 
Charge  oa  , 
the  Land. 


$  8.  In  fome  cafes,  a  power  of  leafing  referred  t6 
a  tenant  for  life,  will  not  be  extinguilhed  or  fufpended 
by  his  conveyance  of  the  eflate,  where  fuch  convey- 
ance is  made  only  to  create  a  particular  charge,  and 
does  not  amoimt  to  a  departing  with  the  whole 
efbte« 


Ren  V. 
Bttlkelr* 
Doug.  Repi 
392, 


§  9.  Lord  Onflow  being  tenant  for  life,  under  his 
marriage  fettlement,  with  a  power  to  make  leafes  for 
twenty-one  years,  referving  the  bed  rent,  conveyed 
all  his  life  eftate  by  leafe  and  releafe,  to  one  Brifcoc 
and  his  heirs,  in  trull  to  apply  the  profits  in  payment 
of  an  annuity  of  150/.  during  the  life  of  Lord  Onflow, 
and  the  furplus  to  Lord  Onflow  himfelf. 


-*. . 


In  the  year  following  Lord  Onflow  conveyed  all  his 
eftate  to  truftees  for  ninety-nine  years,  if  he  Ihould  fo 
long  live,  for  payment  of  his  debts,  but  with  an 
exprefs  refervation  as  to  all  leafes  granted  or  to  be 
granted. 

Lord  Onflow  afterwards  made  a  leafe  of  the  prenufes 
in  queftion,  for  twenty«one  years,  purfuant  to  his 
power,  and  the  queftion  was,  whether  the  conveyance 
to  Brifcee  deftroyed  the  power  of  leafing. 

Lard  Mansfield  .''^^^  Towers  came  into  the  courts 
^l  of  common  law  with  the  fiatutc  of  ufes,  and  the 

<^  conftru^ou 
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•*  ronftmdtion  of  them,  by  the  exprefs  direftion  of 
'^  the  ilatute,  mud  be  the  fame  as  in  courts  of  equity. 
**  The  creation,  execution,  and  deftruSion  of  them^ 
4epend  on  the  fubftantial  intention  and  purpofe  of 
the  parties.     It  is  faid,  firft,  that  the  grantor  in  this 
*'  cafe  was  not  in  pofleffion,  and  that  it  was  neceflary 
^  he  (hould  be  to  execute  the  power;     But  I  think 
pofTeiHon  here  means   the  receipt  of  the   rents  and 
profits  which  were  applied  to   his   ufe.     If  aflual 
pofleffion  were  neceflary,   a   leafing  power  could 
*'  never  be  executed,  where  the  land  is  in  the  hands 
*^  of  a  tenant.     Secondly,  it  is   contended   th^it  by 
*'  granting  away  his  life  eftate,  he  extinguiflied  his 
power.     Certainly  where  the  whole  life   eftate  is 
conveyed  away  by  the  intention  of  the  parties,  the 
*'  power  muft  be  at  an  end,  and  cannot  afterwards  be 
exercifed  to  the  prejudice  of  the  grantee.     But  the 
conveyance   here   was  only  to  let  in  a  'particular 
"  charge,  fubjett  to  which  the  rents  and  profits  ftill 
belonged  to  Lord  Onflow^  and  the  leafe  could  not 
\  prejudice  the  fecurity,  nor  the  remainder  man,  for 

•*  the  bcft  rent  muft  be  referved  ;  it  would  therefore 

« 

**  be  contrary  to  the  intention  of  all  parties,  to  hold 
*^  that  the  power  was  extinguiflied,  by  the  conveyance 
*«  to  Briper 

m 

§10.  Powers  collateral  to  the  land  cannot  be  re-  Powers  col- 
leafed,  nor  are  they  extinguiflied  or  deftroyed  by  a  ]^l^^f^  ^"^ 
feoffment,  fine,  or  recovery ;    for  thefe  powers  being  Kclcaie  or 
given  to  ftrangers,  they  are  intended  for  the  benefit  of  ,  inft.  265  i. 
fome  third  perfon,  and  therefore  the  extindion  of  34«^*«-»- 
them  is  fuppofe4  to  be  injurious  to  that  perfon.     And 
.  Vol.  IV.                       Z                         although 


cc 
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although  it  is  a  general  rule  of  law,  that  every  perfbat 
who  is  a  party  to  a  fcoflpment,  fine,  or  recovery,  is 
thereby  eftopped  from  claiming  any  eftate  or  intcrcft 
in  the  lands  fo  conveyed,  yet  if  the  donee  of  a  col- 
hteral  power,  conveys  the  eftate,  over  which  the 
power  is  given,  by  feoffment,  fine,  or  recovery,  and 
afterwards  executes  his  power  of  revocation^  it  will 
be  good.  For  the  perfon  claiming  the  eftate  under 
the  revocation,  is  in  immediately  by,  and  makes  his 
dtle  diredily  from  the  original  fettler:  he  is  not 
therefore  bound  or  eftopped  by  any  a£b  of  the  perfon 
to  whom  the  power  is  given.  Thus,  by  the  old 
taw,  if  cefiid  que  ufe  devifed  that  his  feoffees  fhould 
fell  his  land,  and  died,  and  his  feoffees  made  a  feoff^ 
Ihent  over,  yet  it  was  held  that  the  feoffees  might 
fell  againft  their  own  feoffment,  becaufe  the  power  to 
fell  was  merely  collateral  to  the  right  of  the  Isuid,  and 
the  vendee  took  nothing  by  the  feoffments 

A  Power  may       §  II.  A  power  given  to  a  perfon  having  a  parti- 
bi  merged.      ^^^^^  eftate  in  the  land,  may  be  merged  by  his  acqui- 

fition  of  the  fee  fimpki^ 

« 

Crofs  T.  §12.  Thus,  where  an  eft*ate  wa«  limited  to  John 

1  B     k  xo    '^^  ^^^  ^^^  remainder  to  his  wife  for  life,,  remainder 

to  the  children  of  the  marriage  in  tail,  remainder  to* 
the  furvivor  of  the  huftjand  and  wife  in  fee.  With  a 
power  to  the  huft>and,  by  deed  or  will,  to  charge  the 
lands  with  a  rent.  There  was  no  iffue,  and  the  huf-^ 
band  in  the  lifetime  of  his  wife,  by  will^  reciting  the* 
power,  devifed  in  execution  of  his  power,  and  of  all 
other  poweri,  a  rent  of  100  /.,  and  furvived  his  wife* 

7  Lord 
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Lord  Tburlow  faid,  the  power  was  merged,  but  he 
tras  alfo  of  opinion »  that  though  the  power  was  gone, 
and  the  will  purported  to  be  an  execution  of  the 
power,  yet  a$  he  evidently  meant  the  charge  ftiould 
take  place  on  the  eftate  at  all  events,  it  mud  be  fuf- 
tained  as  a  charge  on  the  eftate,  out  of  the  interell  he 
had  at  his  death. 


339 


$  I  g«  A  power  of  revocation  may  la  fome  cafes  be 
forfeited  to  the  King,  by  an  attainder  for  hi^b  treafon, 
ftad  by  that  means  become  veiled  in  the  crown. 
Thus,  if  there  be  tenant  for  life  viith  power  of  revo- 

• 

cation  over  the  eflates  in  remainder,  and  fuch  tenant 
for  life  is.  attainted  of  high  treafon,  his  eftate  for  life^ 
and  power  of  revocation,  will  be  both  forfeited* 


A  Power  m^y 
be  forfeited 
to  the  Crown* 
Gilfu  Ufes, 

Hawk.  p.  C. 
c.  49.  f.  26. 


§  14*  In  fuch  a  cafe,  if  the  execution  of  the  power  In  what  Cafes 

of  revocation,  be  attended  with  circumftances  infepa-  tybf" 

rably  annexed  to  the  perfpn  of  him  to  whom  the  ^*^^"'««* 
power  is  given,  the  ELing  cannot  execute  fuch  power. 

%AS*  Thomas  Duke  of  Norfolk  conveyed  his  lands   Duke  of 
to  trufteesj  to  the  ufe  of  himfelf  for  life,  remainder  ^^^^      * 
to  the  ufe  of  Philip  Earl  of  Arundel  his  eldeft  fon  in  7  Rep.  13  a. 
tail,  with  feveral  remainders  over;   with  a  provifo 
that  U  fliould  be  lawful  for  him  to  revoke  thofe  ufes, 
by  any.writing  imder  his  proper  hand,  and  fubfcribed 
by  three  witneffes.     The  Puke  was   afterwards  at- 
tainted  of  high  treafon,  and  it  was  determined^  that 
this  power  of  revocation,  although  forfeited,  could 
not  be  executed  by  Queen  Elizabeth;  becaufe  the  cir- 
cumiUnces  prefcribed  in  the  execution  of  this  power, 

Z  it  were 
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Smith  V,  ti'erc  fo  infeparably  annexed  to  the  perfon  of  the  Duke 

I  Frcem'  9.  of  Norfolk^  that  no  one  but  the  Duke  hitnfelf  could 

•y^V,!?"  execute  them. 

1  Lev.  379* 

§  1 6.  But  if  the  execution  of  a  power  of  revoca- 
tion, be  not  aftended  with  circumftances  infeparablf 
annexed  to  the  perfon,  to  whom  the  power  is  given  ; 
then  in  cafe  of  an  attainder  for  high  treafon,  the 
power  of  revocation  may  ^e  executed  by  the  King. 


finglcficld's  S  '  7-  Sir  Francis  Etiglcfield  in  the  firft  of  Queen 

^^^*  Elizabeth^  left  the  kingdom  by  licence  from  the  Queen, 

Leon.  135.       and  remained  abroad  beyond  the  time  of  his  licence. 

Vide  1  Hale      r*^,      ^  ,      ,  y         i  •       r    i 

P.  C.  246.       The  Queen,  by  her  warrant  under  the  privy  feal,  re- 
^^'  quired  him  to  return,  and  upon  his  not  complying, 

feifed  his  lands.  Sir  Francis  Engtefield  by  indenture 
(fealed  at  Rome)  between  him  and  Francis  Engkfield 
his  nephew,  covenanted  for  the  advancement  of  his 
blood,  y^.  to  ftand  feifed  to  the  ufe  of  himfelf  for 
fife,  remainder  to  the  ufe  of  his  faid  nephew,  and  the 
heirs  male  of  his  body,  remainder  to  the  ufe  of  the 
right  heirs  of  his  nephew^  with  a  provifo,  that  as  his 
nephew  was  an  infant,  fo  that  his  proof  was  not  then 
feen,  and  becaufe  the  uncle  did  not  think  convenient 
to  fettle  the  faid  inheritance  in  the  nephew  abfolutely, 
fo  long  as  the  uncle  fhould  live  j  therefore,  if  the 
micle  by  himfelf,  or  by  any  other,  fhould  during  his 
natural  life,  deliver  or  offer  to  the  nephew  a  gold 
ring,  to  the  intent  to  make  void  the  ufes,  then  all  the 
ufes  fhould  be  void. 


•  f 


Sir 
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Sir  Francis  Englefield  was  afterwards  indited  for 
high  treafon,  for  compaffing  the  Qjicen*?  death,  on 
which  he  was  outlawed :  and  in  28  £//z.  an  a&  of 
attainder  for  high  treafonwas  paflcd  againft  him. 
Queen  EHzabe^h^  by  letters  patent,  reciting  the  fet- 
tlement  and  power  of  revocation,  on  tender  of  a  gold 
ring,  appointed  two  perfons  to  deliver  a  gold  ring  to 
Francis  Englefield^  which  he  refufed. 

The  queftion  was,  whether  this  tender  of  a  gold 

•  •  *  •  - 

ring  to  Francis  Englefieldy  was  a  good  revocation  of 
the  ufes.  .  * 

It  was  argued  that  the  execution  of  this  power  was 
not  given  to  the  Queen  by  the  aft  of  attainder,  be- 
caufe-it  was  infepaiably  annexed  to  the  perfon  of  Sir 
Francis  Englcjield ;  for  although  the  tender  x>f  a  ring 
was  a  thing  that  might  be  done  by  any  perfon,  yet  as 
that  circumftance  was  only  a  mark  of  the  intention  of 
Sir  Francis  Englefieldy  which  intention  muft  arife  from 
the  opinion  he  himfelf  fhould  form  of  his  nephew's 
future  difpofition  and  condud,  therefore  no  perfon 
but  Sir  Francis  himfelf  could  dired  the  tender  of  the 
ring :  But  the  Judges  held>  that  the  whole  force  and 
effeft  of  the  power  of  revocation  depended  on  the 
tender  of  the  ring,  fo  that  the  Queen  might  lawfully 
e3(ecute  the  power ;  and  therefore  judgment  was  given 
for  her  Majeity. 

Lord  Coke  obferves,  that  the   counfel  of  Francis  Vide  Hard- 

Englefield  were  not  fatisfied  with  this  judgment,  and  ^"  ^*  ^*'* 

therefore  advifed  a  writ  of  error  \  but  at  the  next  2  RolL  R, 

Z  3  parliament 
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parliament  a  fpecial   ad:  was  pafled  to  eftabiifh  the 
forfeiture  in  the  Queen. 

§  18.  Where  there  is  no  objcft  for  the  execution 
d.      of  a  power,  it  of  courfe  becomes  void. 


When  a 
Power  be- 
comes voi 


Roe  ▼.  Dunt, 

2  war.  R- 

Doc  V.Denny, 

W-  337- 
Mndoc  V. 

Jackfon, 

afiro.K.588. 


S  19.  Thus,  where  a  perfon  had  a  power  given 
him  by  his  marriage  fetilement,  to  appoint  the  lands 
to  the  children  of  the  marriage,  and  for  default  olF 
appointment,  then  to  all  the  children  equally,  and 
there  was  but  one  child,  an  appointment  to  that  child 
was  held  to  be  vcJd,  becaufe  he.  took  under  the  Bml* 
t^tion  in  the  fettlement, 
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DEED. 


CHAP.  XXI. 

Of  regt/tering  and  inr oiling  Deed^. 


f  2.  Regijier  J8s.. 

5.  Circumfiancet     required    m 

Memorials. 

6.  Uiihty  of  the  Regtfler  Ms. 

7.  An  JffoltUmera  muft  be  re» 

gijlered. 
9.  Regt^Kring  an  AJfignment  ts  not 
a.  Regtfier  of  the  JLcaf§^ 


(  1 1 .  RegiJIertng  Is  not  Notice. 
16.  Notice  takes  a*toay  the  EffeS 

of  regiftering, 
1 1 .  But  the  Notice  muft  he  fully 

proved. 
25.  OfiturolUng  Dude. 


Sedion  i« 

"D  Y  the  common  law, '  every  deed  took  place  accord- 
*^  ing  to  the  priority  of  its  date  or  delivery  ;  in  con- 
lequeace  of  whiqh,  purchafers  and  mortgagees  were 
j^equently  defrauded  by  means  of  prior  conveyances, 
with  which  they  were  unacquainted. 

§  2.  To  remedy  this  inconvenience,  it  has  been  en-   RcgrifterA^i. 
a^ted,  that  a  memorial  of  all  deeds  and  conveyances  of  ^  ^,  f  *,""*. 

or  concerning,  and  whereby  any  honours,  manors,  5Ann,c.  i8. 

,  -  ^  An">  c  35. 

Jands^  tr.nements,  or  hereditaments,  in  tbe  county  of  ?Anr,c.  20. 

Middle/ex^  and  in  the  eaflr,  weft,  and  north  ridings  of  ^  ^•^'  ' 
die  county  of  Tork^  may  be  any  way  affected  in  law 
or  equity,  may  be  regiftered  in  ofSces  eftablifhed  for 
that  purpofe  in  the  county  and  ridings  above  men- 
tioned ;  and  that  every  fuch  deed  or  conveyance  fhall 
be  adjudged  fraudulent  and  void,  againft  any  fubfe- 

Z  4  quent 
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N  quent  purchafer,  or  mortgagee,'  for  a  valuable  confi- 

deralion,  unlefs  a  mettiorial  thereof  be  regiftered,  be- 
fore the  regiftering  of  the  memorial  of  the  deed  at 
conteyance,  under  which  fuch  fubfequent  purchafer 
or  mortgagee  (ball  claim* 

2  &  3  Ann,  S  3*  Ii^  ^^  ftatute,  which  eftabliflies  a  rcgiftcr  in 

^  c.  4.  f.  16,        ^^  ^^^  riding  of  Torkjhire^  there  is  an  exception  of 

copyhold  eftates,  leafes  at  rack-rent,  and  leafes  not 
exceeding  21  years,  where  the  aftual  poffeilion  goes 

7  Anoi  c.  20.   along  with  the  leafe.     And  in  the  ftatute,  which  cfta- 

blifhes  a  regifter  in  Middhfex^  there  is  an  exception 
of  copyhold  eftates,  leafes  at  rack-rent,  and  leafes  for 
2 1  years,  where  the  adual  pofieftion  goes  along  with 
the  leafe,  and  alfo  of  chambers  in  Serjeant's  Inn^  the 
Ims  of  Court,  or  Inns  of  Chancery, 

S  4.  It  is  further  enaded  by  the  ftatutes  5  Arm^  c.  1 8. 
f.  4.  apd  6  Ann^  c  35.  f.  19.,  that  no  judgment,  fta- 
tute, or  recogni;zance,  ftiall  affeft  or  bind  any  ho- 
nours, Iffc.  in  the  faid  county  or  ridings,  but  only  fix)m 
the  time  that  a  memorial  of  fuch  judgment,  ftatute, 
or  recognizance,  fliall  be  entered  at  the  regifter  officQ 
of  fuch  county  or  ridings, 

Clrcumflan-  S  5*  It  is  required  by  thefe  ftatutes,  that  the  memo-* 

iTMcirials.    "^^^  ^^  ^^  regiftered  fliall  contain  the  day  of  the  month 

.^nd  the  year,  when  fuch  convey^ce  or  deed  bears 

(date,  and  the  names  and  additions  of  all  the  parties 

to  fuch  df ed  or  conveyance,  and  of  all  the  witneffes, 

^nd  the  places  of  their  abode ;  and  ftiall  exprcfs  or 

.  Rienlion  the  honours,  pi^nors,  lands,  tenements,  and 

hereditaments 
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hereditaments  contained  in  fuch  deed,  and  the  names 
o£  all  the  pari(hes,  toAvnihips,  hamlets,  precinfts,  or 
extra-parochial  places  within  the  faid  coimty,  where 
any  fuch  honours,  manors,  lands,  tenements,  or  he* 
reditaments,  are  lying  or  being,  that  are  given,  grant- 
ed, conveyed,  or  any  way  affefted  or  charged  by  any 
fuch  deed  or  conveyance,  in  fuch  manner  as  the  fame 
are  exprefled  or  mentioned  in  fuch  deed  or  conveyance, 
or  to  the  fame  eSed. 

S  6.  The  utility  of  the  regifter  afts  is  proved  to  a  Utility  of  tin 
demonftration  by  two  fafts,  namely,  that  lands  in  re-  ^^ 
gifter  counties  bear  a  higher  price,  and  money  is  lent 
on  the  fecurity  of  thofe  lands  at  a  lower  rate  of  inte« 
reft,  than  on  lands  fituated  in  counties  where  there  is 
no  regifter.  It  is,  therefore,  furprifing,  that  the  Le« 
giflature,  with  fuch  proof  before  them,  do  not  extend 
the  regifter  ads  to  all  the  counties  in  the  kingdom. 
The  reafon  ufually  given^  is,  that  the  landholders  ob«, 
jed  to  difclofe  the  fituation  of  their  eftates  to  the 
public :  but,  in  point  of  fad,  there  is  very  little  dif- 
clofure  in  a  memorial  drawn  according  to  the  rules 
prefcribed  by  the  regifter  ads ;  as  the  natiu-e  of  the 
deed,  its  confideration,  and  ufes,  need  not  be  ftated 
in  the  memorial.  Nor  does  there  appear  to  be  any 
necellity  for  inferting  more  circumft:ances  in  a  memo- 
rial than  thofe,  which  are  pofitively  required  by  the 

» 

regifter  ad :  for  every  perfon,  defirous  to  purchafe  or 
take  a  mortgage  of  lands  iituated  in  the  regifter  county, 
may  know  to  a  certainty,  by  means  of  a  regifter,  what 
conveyances  have  been  made  of  thofe  lands  which  can 
^ed  hinif  Andy  if  he  afterwards  purchafes'or  ad- 
vances 
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yances  money  on  them,  vrithout  requirijig  the  produce 
tion  of  thofe  de^4s,  it  is  his  own  fault,  and  he  has  nq 
right  to  expeft  any  redrefs, 

S  7,  An  appointment  under  a  power,  is  confidered 
as  a  conveyance  within  the  regifter  afts  j  and,  if  not 
regiijtered,  will  be  poftponed  to  a  fubfequent  mortgage 
duly  regiftered. 

§  8.  The  plaintiff  came  into  court  under  a  mortgage 
deed  in  September  1 749,  to  be  paid  500  A,  adyanced 
by  him  to  Thomas  Robert/on^  and  intereft,  or  to  hay^ 
the  eftate  fold  and  to  be  paid  thereout. 

The  objeftion  thereto  was,  ,that  Robert/bn  had  no 
power  to  convey  to  the  plaintiff,  becaufe  he  had  bc^ 
fore  properly  conveyed  or  appointed  the  premifes  fpy 
the  benefit  of  others ;  for  that,  by  deed  and  fine  ii| 
1742,  this  eflate  was  fettled  to  the  ufe  of  him  aiidl^is 
wife,  and,  afterwards,  to  fuch  ufe$  as  he  and  (j^e,  op 
the  furvivor,  ihould  by  deed  or  will  appoint*  Thig 
power  was,  by  a  deed  in  1744,  executed  by  the,  hufc 
band  and  wife,  and  appointments  were  made  therein 
for  the  benefit  of  the  defendants,  who  therefore  claiov 
tA  prior  to  the  plaintiff's  mortgage  in  1 746^ 

It  wns  anfwered,  that  the  appointment  of  the.  ufet 
of  that  deed  and  fine  could  not  be  fet  up  againft  th^ 
plaintiff,  becaufe  the  premifes  lay  in  Middle/ex^  where 
there  was  a  regifler  afl: ;  in  confequence  of  which, 
this  deed  of  1 744  would  be  void  againft  the  plaintiff^ 
^  pot  being  regiftered  till  1748^  wh^eas,  hi$  incum« 

brancc 
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trance  was  r^giftere4  ia  1746,  immediately  after  the 
pate. 

Tor  the  defendants,  it  was  argued,  that  this  deed  14 
1744,  w^  not  of  fuch  a  nature  as  was  required  by  the 
ftatute  to  be  regiftered :  the  defendant,  therefore,  had 
a  prior  title. 

Mafter  of  the  Rolls. — Confider  the  intent  and  mean-^ 
ing  of  the  aft.  Tliis  cafe  is  clearly  within  the  mif. 
chief  recited :  for,  here  is  a  perfon  in  1 746  lending 
out  his  money  on  land  fecurity  ;  and  what  is  to  defeat 
him,  is  a  deed  in  1 744,  prior  to  him.  He  is  clearly 
the  very  perfon  intended ;  being,  by  a  fecret  or  pocket 
deed,  to  be  defeated  of  the  incumbrance  he  has  ad- 
vanced his  money  for,  and  taken  care  to  regifter.  He 
tifed  all  due  diligence  required  by  the  ftatute,  and  is, 
therefore,  primd  facie^  entitled  to  the  relief  prayed. 
JJext,  confider  whether  the  deed  or  inftrument  is  of 
fuch  a  nature,  as  to  be  within  the  provifion  of  "this 
ad.  The  words  are  general,  "  all  deeds  and  convey.* 
ahces.'*  This  is  undoubtedly  a  deed ;  was  executed  at 
fuch,  and  conveys,  fo  as  to  affed  lands,  tenements^ 
and  hereditaments ;  becaufe  thofe  claiming  under  the' 
power,  claim  under  a  deed,  which,  as  far  as  it  can 
operate,  affefts  lands,  ^c.  But  it  is  faid,  this  deeil* 
is  not  to  be  confidered  as  a  feparate  conveyance,  bu|; 

only  as  the  execution  of  a  power ;  and  that  all  of  it 

«    •  . « 

arifes  under  the  deed  of  1742.  If  that  coaftruftion 
were  to  prevail,  there  would  be  an  end  of  the  regiftiy, 
^d  of  the  ad  of  parliament :  for,  by  this  means, 
^  feqret  deed  might  b?  fet  up  to  defeat  turn.    This, 
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'then,  being  a  conveyance  aftually  affeSing  the  lands, 
though  in  virtue  of  a  preceding  power  in  another  deed, 
is  within  the  intent  of  the  ilatute,  and,  to  the  mod 
common  underftanding,  fuch  a  conveyance  as  ought 
to  have  been  regiftered :  otherwife  an.  innocent  perfon, 
induced  to  lend  his  money  on  land-fecurity,  would  be 
defeated.  The  plaintiff  is,  therefore,  to  be  confidered 
as  a  prior  incumbrancer. 

Rcgtftenng  9-  The  regiftering  an  affighment  of  a  leafe  will  not 

mcnt^s^not      ^P^^^^  2is,a  regifter  of  the  original  leafe. 

a  Regifter  of 

tlie  Leafe.  ^  '  •    ^ 

Honeycomb     ,.   S  ^  ^*  ^h^  defendant  claimed  under  a  leafe  made  in 
▼.  Waldron,     \y2^o  by  Lord  Grandifon^  which  was  foon  after  mort- 
gaged,  and,  in  1731,  fold  out  and  out  to  the  defen- 
dant.    The  original  leafe  was  not  regiftered  ;  but  the 
firft  mortgage  of  it  and  the  defendant's  purchafe  were. 
And,  it  not  being  a  leafe  at  rack-rent,  the  queflion 
was,  whether  this  was  a  regiftry  within  the  meaning 
of  7  Antiy  c.  20. :  and  the  Chief  Juftice  held  it  not  to 
be  fuiEcient ;  for  the  aft  fays,  the  deed  under  which 
the  party  claims,  with  the  witneffes  names,  fiiall  be 
regidered ;  and  of  this,  a  fubfequent  purchafer  can 
have  no  notice  by  the  bare  regiftry  of  the  affignment^ 
and  it  is  alfo  required,  that  the  original  be  produced 
to  the  officer.    '^ 

Kcgulering  §  1 1.  It  appears  to  have  been  the  intention  of  thofe 

a  Atk.  175.  '  who  framed  the  regifter  afts,  that  the  regiftering  a' 

memorial  of  a  deed,  purfuant  to  thefe  a£ts,  fliould 
operate  as  notice  of  fuch  deed  to  all  perfons  whatever ; ' 
and  that,  in  all  cafes  of  regiftry,  which  is  a  public  de- ' 

pofitory 
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pofitory  for  deeds,  and  to  which  any  perfon  may  refort, 
a  purchafet  ought  to  fearch,  or  be  bound  by  notice  of 
the  regiftry,  as  he  would  of  a  decree  in  equity,  or  a 
judgment  at  law. 

■  ■ 

'  The  courts  of  equity  have,  however,  adopted  a  very' 
different  conftruftion  of  the  regifler  a6ls ;  and  have 
determined,  that  the  regiftering  a  memorial  of  a  fecond 
mortgage,  is  not  conftruftive  notice  to  the  firft  mort- 
gagee, who  may,  therefore,  advance  more  money  oa 

the  firft  mortgage. 

» f 

5  12.  ^.  lent  money  on  lands,  the  mortgage  being   Bedford  v. 
duly  rcgiftered,  and,  afterwards,  \fl.   lent  money  on  ^-^^gon^^* 
mortgage  on  the  fame  fecurity,  and  his  mortgage  was    Regift.  6. 
alfo  rcgiftered  :  and  then  j1,  advanced  a  further  fum 
on  the  fame  lands,  without  notice  of  the  fecond  mort- 
gage.    It  was  held  by  Lord  Chancellor  King,  that  the 
regiftering  of  the  fecond  mortgage  was  not  conftruc- 
tive  notice  to  the  firft  mortgagee  before  hk  advance- 
ment  of  the  latter  fums :  for,  though  the  ftatute  avoided 
deeds  lot  rcgiftered,  as  againft  purchafers,  yet  it  gave, 
no  greiatcr  efficacy  to  deeds  that  were  rcgiftered,  than 
they  had  before. 

S  13-  Wright/on  advanced  800/.  on  a  mortgage  in   Wrightfonr. 
Torkjhire^  and  rcgiftered   his  mortgage,   and,    after-..  n'!,^l°"'^ 
wards,  Hudfon  lent  \  fum  of  money,  and  took  a  judg-    Rcgift.  6. 
flioit  for  it,  which  was  rcgiftered  j  and  tkenWrighf/bn 
advanced  270  /•  more,  but  without  any  exprefs  notice 
of  Hudfori%  judgment ;  though  it  was  argued  qn  a  bill, 
brought  by  Wrightfm  to  foreclofe,  that  Budfon  ought ' 

«    .  to' 
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io  redeem  upon  paymg  the  Jirfl  mortgage  :  for  thait, 
where  fgch  regifters  prevail,  eviery  incumbrance  fhould 
be  fatisfied  according  to  the  priority  of  it^  regiftrjr } 
and  that  the  regiftering  of  Uudfori%  judgment  was  a 
conftruftive  notice  to  Wrighifonj  fuificient  to  deprire 
him  of  the  common  benefit  of  a  court  of  equity,  where« 
by  a  firfl  mortgagee  without  notice  is  to  hole',,  till  fub* 
fequent  incumbrances  are  difcharged^ 

Yet  it  was  refolved,  that  thcfe  ftatutes  avoid  only 
prior  charges  not  regiftered,  but  did  not  give  fubfcKi 
quent  conveyances  any  further  force  againfl:  prior  ones 
regiftered,  than  they  had  before.  That,  to  haVe  af- 
feded  Mr.  Wrigbtfon^  Hudfon  ought  to  have  given  him 
notice  when  he  advanced  his  money,  and  that  though 
Wright/on  might  have  fearched  the  regillcr,  he  was  not 
bound  to  do  it :  and,  therefore,  it  was  decreed,  that 
Hudfm  and  the  mortgagor  fhould  be  foreclofed,  unlds 
they  paid  off  both  plaintiff*s  fecurities. 

Morecockv.         S  '4*  ^^^  Wilfm  being  indebted  to  Morecock^  and 
Amb*^'  8       halving  taken  a  new  leaTe  of  fome  lands,  it  was  agreed 

by  deed,  that  the  leafe  fhould  fland  as  a  fecurity  for 
800  /•  and  interefl ;  and  the  deed  was  regiflered. 
Wilfon  afterwards  niortgaged  the  premifes  comprifed  in 
the  leafe  to  Dickins^  for  800/.,  and  delivered  him  the 
leafe. 

Dickins  had  no  notice  of  Morecok\  fecurity  at  the 
time  he  took  the  mortgage.  Wilfon  becainq  a  bank- 
rupt ;  and  Morecock  filed  his  bill  to  be  paid  the  money, 
agreed  to  bi  fecured  on  the  premifes,  prior  to  Dkkins^% 

mortgage. 
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tnortgage.     Dickins  filed  his  bill  to  be  paid  his  mort- 
gage money,  or  to  foreclofe. 

The  queftion  was,  whether  Dickins  (though  he  had 
hot  adual  notice  of  Morecock^s  fecurity,  at  the  time  he 
took  the  mortgage)  fhould  be  affeded  by  a  conftruc- 
live  notice,  arifmg  from  the  circumftance  of  the  deed 
bdng  regiltered  at  the  time^ 

It  was  admitted  by  the  counfel  for  Morecock^  that 
t)kkins  ha'ving  got  the  legal  intereft,  would  be  entit- 
led to  pri6rity,'  lihlefs  he  could  be  affefted  by  notice. 
That  there  was  no  evidence  of  actual  notice :  but  it 
1^8  infilled,  that  the  regiflration  was  notice  of  itfelf  j 
that,  to  give  the  regifter  afts  its  proper  and  intended 
€Se&,  the  zQt  of  regiflration  ought  to  a£l  as  notice ; 
&d  it  was  compared  to  the  cafe  of  judgments,  of  which 
Ihift  firft  docketed  fhall  have  priority*  On  the  other 
fide.  It  i«^as  argued  for  the  defendant  Dickins j  tfiat  the 
I'egiftry  iSt  was  made  for  one  fingle  purpofe,  to  give? 
preference  to  a  purchafe-deed  regiftered,  to  a  prior 
itcd  hot  regiftered :  but  the  aft  gives  no  greater  effi- 
eScf  to  deSd^  \rtiich  are  regiftered  than  th^y  had  before  j 
sind  the'caft  of  Btdford  v.  Backhoufi  was  cited  for  that 
j^rpofe.  Thait,  iii  the  prefent  cafe,  Dickins^  having 
got  thtf  legal  eftite;  was  entitled  to  be  paid  before  a 
prior  equitable  incumbrancer,  unlefs  he  was  affecled 
by  notice.  That  here  was  no  aftual  notice  \  and  the 
reg^ftration  was  not  conftrUftiVe'  notice,  according-  to 
die*  above  deteVmindtiott. 


Lord 
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Lord  Camdeny  Chancellor.--*The  queftion  is,  whe^ 
'  ther  regiftration  is  prefumptive  notice  to  all  mankind. 
If  this  was  a  new  point,  it  might  admit  of  difficulty ; 
but  the  determination  in  Bedford  y.  Backhoufej  feems  to 
have  fettled  it,  and  it  would  be  mifchicvous  to  diilurb 
it.  The  2,0,  provides  for  one  fingle  cafe  onl^,  that  is, 
to  make  unregiftered  deeds  void  againft  regiftered 
deeds ;  but  there  is  no  provifion  by  the  aA  in  a  cafe 
where  all  the  deeds  are  regiftered.  And  yet  it  be- 
comes a  ferious  queftion,  whether  a  court  of  equity 
ihould  not  iay,  that  in  all  cafes  of  regiftry,  which  is  a 
public  depofitory  for  deeds,  and  to  which  any  perfon 
may  refort,  a  fubfequent  purchafer  ought  not  to  fearcb 
or  be  bound  by  notice  of  the  regiftry,  as  he  would  o£ 
a  decree  in  equity,  or  a  judgment  at  law.  It  is  a  point 
in  which  a  great  deal  of  property  is  concerned,  and  ii; 
a  matter  of  confequence.  Much  property  has  beea 
fettled,  and  conveyances  have  proceeded,  upon  the 
Tit,  13.  c.  3.  ground  of  that  determinaticxi.  In  the  cafe  of  Vande* 
^  ^3-  hendy^  in  the  Houfe  of  Lords,  the  dodrine  about  dower 

prevailed )  becaufe  it  had  been  prated  in  a  courfe  of 
conveyance.  A  thoufand  negleds  to  fearch  have  been 
occafioned  by  that  determination,  and,  therefore,  I  can«i 
not  tak&  upon  me  to  alter  it.  If  it  was  a  new  cafe,  \ 
fiiould  have  my  doubts ;  but  the  point  is  clofed  by  chat 
determination,  which  has  been  acquiefced  in  ever 
fince. 


wniiamcY.  §  15.  In  a  modem  cafe,  it  has  been  determioed^^ 

/v7i.  jun.      ^^^  ^^  regiftering  an  affignmcnt  of  a  mortgage  is  not 
3  "9*  notice. 


S  16.  Th« 
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§  1 6.  The  courts  of  jufUce  have^  in  another  in-  Notice  takes 
ftance,  confiderably  weakened  the  operation  of  the  f^e^of 
regifter  afts,  by  laying  it  down  as  a  rule,  that,  where  rcgiftcring. 
a  fubfequent  purchafer,  whofe  deed  is  regiftered,  had 
notice  of  a  prior  incumbrance  at  the  time  of  his  pur- 
chafe,  although  the  deed,  by  which  fuch  prior  incum- 
brance was  created,  be  not  regiftered,  fuch  prior  in- 
cumbrance (hall,  notwithftanding,  take  place  of  the 
deed  fo  regiftered  :  for  the  objefl:  of  the  regifter  aSs   Cowp.R.yia. 
being  to  give  notice  to  fubfequent  purchafers,  if  a  fub- 
fequent purchafer  has  notice,  at  the  time  of  his  pur- 
chafe,  of  a  prior  conveyance,  then  it  is  not  a  fecret 
conveyance  by  which  he  can  be  prejudiced,  but  he  is 
in  the  fame  iituation  as  if  thefe  ads  had  never  been 
made :  for  his  notice  of  the  prior  conveyance  is  as 
ftrong  as  if  it  had  been  regiftered,  and  it  is  his  own 
folly  if  he  proceeds  in  his  purchafe. 

5  17.  The  firft  cafe  on  this  fubjedl  arofe  in /r^A7»^,   Lord  Forbes 
where  there  is  a  general  regifter  aft,  fimilar  to  thofe  4  Bro.  Pari/ 
which  have  been  mentioned.     Lord  Granard  being  ^^  ^^' 
tenant  for  life,  remainder  to  his  firft  and  other  fons, 
with  power  of  leafing,  granted  a  leafe  for  three  lives, 
at  the  rent  of  30  /•  per  annum  j  but  it  was  not  regifter- 
ed*   His  Lordfhip,  being  greatly  in  debt,'  came  to  an 
agreement  with  Lord  Forbes  his  eldeft  fbn,  by  the 
agency  of  Mr.  Stewart,  to  fell  him  his  life  eftate,  upon 
Lord  Forbes  paying  his  father's  debts,  and  fecuring 
him  an  annuity,  and  a  jointure  to  his  wife.     The  eftate 
was  accordingly  conveyed  to  two  perfons,  in  truft  for 
^  Lord  Forbes :  and  it  was  proved  that,  during  the  treaty 
for  the  purchafe,  Mr.  Stewart^  Lord  Forbes*$  agent. 

Vol.  IV-  A  a  had 
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had  notice  of  the  leafe.    The  conveyance  to  the   cruf^ 
tees  being  regiflered,  they  brought  an  ejeSment  againfl 
the  leiTee,  and  obtained  judgment.    The  leflee  applied 
to  the  Court  of  Chancery ;  and,  upon  proving    that 
Stewart  had  notice  of  this  leafe  at  the  time  of  the 
purchafe,  the  Lord  Chancellor  decreed,  th^t  a  perpe- 
tual injunction  ihould  be  awarded  againfl  Lord  Forbes 
and  his  truftees.    From  this  decree,  there  was  an   ap- 
peal to  the  Houfe  of  Lords  of  England^  where  it  i^iras 
Vide  i  Atk.     reverfed  as  to  part ;  the  injundion  being  reilrained  to 
^'^^"  the  life  of  Lord  Granard^  but,  as   to  the  principal 

point,  the  decree  was  afErmed* 

« 

Blades  T.  §  18.  So,  where  fViUiam  Blades  had  devifed  ccr- 

£^.  35a.  tain  lands  to  his  wife  for  life,  and,  after  her  death,  to 

his  children.  The  wife  entered,  but  did  not  regiftcr 
the  will.  Afterwards,  the  heir  at  law  mortgaged  the 
eflate,  and  the  mortgagee  got  the  deed  regiflered  f 
and,  upon  a  bill  brought  againfl  him,  denied  notice 
of  the  will,  but  it  was  proved  that  he  had  notice. 

The  court  declared,  that  his  notice  of  the  will^ 
though  it  was  not  regiflered,  bound  him ;  and  that 
•his  getting  his  own  purchafe  firfl  regiflered  was  a  fraud  j 
the  defign  of  thefe  afls  being  only  to  give  the  parties 
notice,  who  might  otherwife,  without  fuch  regiiler,  be 
-in  danger  of  being  impofed  on  by  a  prior  purchafe  or 
mortgage,  of  which  they  are  in  no  danger,  when  they 
have  notice  thereof  in  any  manner,  though  not  by  the 
regiflry :  and  that  they  would  never  fuffer  an  a£l  of 
parliament,  made  to  prevent  fraud,  to  be  a  protection 
to  a  fraud* 

5  19*  A  perfon 
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§  1 9*  A  perfon  purchafed  a  term  for  years  in  the  Chcval  v. 
tounty  of  Middle/ex  J  knowing  that  it  was  chargeable    ,  gtra.  664. 
•with  the  payment  of  an  annuity  of  4.0  / ;  and,  having   5  Atk.  654. 
regiftered  his  own  conveyance,  he  refufed  to  pay  the 
soumjty,  beCaufe  it  was  not  regiftered.     The  Court  of 
Exchequer  was  of  opinion,  that  the  purchafer  was  liable 
to  the  annuity,  although  it  was  not  regiftered,  for  the 
ftatute  only  intended  to  give  fuch  notice  of  former  in- 
cumbrances to  purchafers,  that  they  might  not  thereby 
be  defrauded.    But,  if  a  man  knows  of  his  own  know- 
ledge^  that  there  is  a  prior  incumbrance,  and,  not« 
withftanding  that  knowledge,  becomes  a  purchafer, 
the  ftatute  never  was  intended  to  relieve  fuch  a  perfon, 
though  the  firft  incumbrance  was  not  regiftered  j  for, 
where  a  man  purchafes  with  notice  of  a  prior  incum- 
brance,  he  purchafes  with  an  ill  confcience;  and, 
therefore,  his  purchafe  will  never  be  eftablifhed  in  a 
court  of  equity. 

5  20,  The  laft,  cafe  which  has  been  reported  on  this 
fiibjeS,  was  determined  by  LoTd  Hardwicke^  and  is 
thus  ftated  by  Mr.  Forrejler. 

The  defendant,  Edward  Le  Neve^  (father  of  the   Lc  Neve  r. 
plaintiffs),  in  1718,  being  poffeffed  of  leafehold  eftates    p^^^ft?' 
in  Kent  and  Middle/ex,  upon  his  marriage  with  his  firft   MSS.  • 

Wife,  mother  to  the  plaintiffs,  in  confideration  thereof,    i  Vcf.  64. 
and  of  the  eftate  flie  was  poffeffed  of,  by  articles,  cove-  ^^*  ^^^* 
nanted  to  fettle  his  leafehold  eftates  upon  truftees  and 
their  heirs^  in  truft  for  himfelf  during  his  life ;  then, 
as  to  fo  much  of  the  premifes  as  would  amount  to  the 
yearly  value  of  250  /.^  to  Henrietta  his  intended  wife 
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for  life,  and  as  to  the  furplus,  for  the  maintenance   of 
the  iflue;  and,  after  her  deceafe,  in  truft  as  to    the 
whole,  for  the  iflue  of  the  body  of  Edward  Le  Nir%/e 
\>Y  Henrietta  his  wife,  in  fuch  manner  as  he  ihould  by 
deed  or  will  appoint ;  and>  in  default  of  iflue,  in  tnifl 
for  himftlf  and  bis  heirs.    In  yune  17 19,  a  fettlement 
was  made  in  purfuance  of  thefe  articles  ^  but  neither 
articles  nor  fettlement  were  regiflered,  purfuant  to  tbe 
7th  Anny  ch.  20.  for  regiftering  deeds  in  Middle/ex. 

The  defendant,  Edward^  had  iflue  by  his  firft  wife 
the  two  plaintiffs;  and,  after  his  wife's  death,  i6th 
November  17 19,  he,  in  c^nfideration  of  an'  intended 
marriage  with  the  defendant  Mary^  fettled  the  fame 
eftsLte  on  Norton  and  Dandrige^  two  truflees,  in  truft 
for  himfelf  for  life ;  then,  as  to  fo  much  as  would 
amount  to  1 50  /•  per  annum^  to  Mary  his  intended 
wife  for  life ;  and  then  to  the  iflue  of  the  marriage. 
A  fettlement  was  made,  January  20th,  1743,  purfuant 
to  thefe  articles,  and  both  articles  and  fettlement  were 
regiftered  purfuant  to, 7  Ann^  c.  20.  j  but,  previous  to 
the  articles,  Norton^  (one  of  the  truftecs),  who  was  an 
attorney,  and  trufled  by  both  parties  in  preparing  the 
fettlement,  had  a  copy  of  the  articles  made  upon  the 
firft  marriage,  to  take  counfel's  opinion  upon. 

The  plaintiffs  brought  their  bill  againfl:  Edward  Li 

Neve  and  Mary  his  fecond  wife,  and  the  truflees  ii^ 

the  fecond  articles  and  fettlement,  and  againfl  fome 

mortgagees  of  Edward  Le  Neve^  to  fct  afide  the  fecond 

articles  and  fettlement,  upon  account  of  notice  of  the 

fira 
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firft  to  the  truflee,  and  to  have  the  eftate  difincumbered 
from  the  mortgages  made  by  Edward  Le  Neve. 

The  court,  after  having  taken  time  to  confider  the 
cafe,  now  gave  judgment. 

Lord  Chancellor. — The  general  queftion  in  this  cafo 
isj  whether  there  appears  a  fufGcient  equity  for  the 
plaintiffs  to  fet  afide  the  fecond  fettlemenr,  and  to  get 
the  better  of  the  legal  eftate ;  which,  by  the  regiftry 
ad,  is  vefted  in  the  truftees  of  that  fettlement,  for  want 
of  regiftcring  the  firft  articles  and  fettlement.  This 
wholly  depends  upon  the  point  of  notice,  and  is  pro^ 
perly  to  be  divided  into  three  queftions.  1  ft.  Whe- 
ther it  appears,  that  N$rton  was  attorney  or  agent  for 
Mary  Le  Neve,  the  fecond  wife  j  adly.  Whether  no- 
tice to  Norton  be  fufEciently  proved  according  to  the 
rules  of  this  court ;  and,  3dly,  Whether,  if  both  thefc 
appear,  there  be  fufEcient  to  poftpone  the  fecond  arti- 
cles and  fettlement,  and  to  give  priority  to  the  firft, 
^lotwithftanding  the  regiftry  z6t. 

As  to  the  firft  queftion,  it  depends  on  the  admiilion 
in  Mrs.  Le  Neve*%  anfwer,  wherein  ihe  denies  notice  of 
the  former  fettlement ;  but  this  amounts  to  no  more 
than  a  denial  of  perfonal  notice :  and  fhe  fays,  that 
Norton  was  attorney  or  agent  for  her  hufl^and,  but  that 
ihe  confented  he  ihould  prepare  the  marriage  articles^ 
ihe  having  confidence  in  him  upon  her  huft^and's  re- 
commendation. Now,  if  file  confided  in  Nortony  it  is 
not  material  upon  whofe  recommendation  it  was ;  nor 
id  it  material  whether  he  was,  or  was  not,  employed  by 
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her  hufband.  There  are  two  cafes,  as  to  this  point  of 
notice,  determined  by  Lord  Cowper :  one  is  Brotherton 
V.  Haitj  2  Vern.  574.,  where  it  was  held,  that  notice 
to  the  fcriveners,  who  were  agents  for  all  the  lenders 
upon  an  eftate,  was  fufEcient  notice  to  the  parties. 
The  other  is  Jennings  v.  Meore^  2  Vern.  609.,  where 
one  Blincome  having  purchafed  a  copyhold  eftate, 
(with  notice  of  an  incumbrance  by  furrender,  which 
had  not  been  prefented  at  the  next  court,  and  fo  void 
by  the  cuftom  of  the  manor),  and  taken  the  furrender 
in  the  name  of  Moore^  who  paid  the  confideration 
money,  and  agreed  to  become  the  purchafer ;  this 
notice  to  Blincorne  was  determined  to  be  fufficient  no* 
tice  to  Moore^  and  he  was  decreed  to  pay  off  the  in- 
cumbrance ;  though  it  appeared  that  he  did  not  employ 

< 

Blincorne  to  purchafe  for  him,  or  khew  any  thing  of 
the  incumbrance,  till  after  Blincome  had  agreed  and 
taken  the  furrender  in  his  name ;  but,  his  approving 
the  purchafe  afterwards,  tnade  Blincome  his  agent  ab 
initio.  Thcfa  cafes  prove  it  not  to*be  material  by  whom 
Norton  was  originally  employed,  if  he  was  trufted  by 
Mrs.  Le  Neve. 

As  to  the  fecond  queftion.  It  was  obje&ed  for  Mrs. 
Le  Neve,  that,  notice  being  denied  by  her  anfwer,  and 
proved  only  by  one  witnefs,  it  is  not,  therefore,  proved 
fufEciently  within  the  rules  of  this  court.  But  I  take 
the  rule  of  the  court,  that,  where  a  faft  is  denied  by 
an  anfwer,  it  muft  be  proved  by  more  than  one  witnefs^ 
to  hold  only  where  the  anfwer  contains  an  abfolute 
denial  of  the  fame  fad,  which  is  proved  by  the  witnefs  ; 
but,  where  there  is  any  difference  between  the  h6t^ 

the 
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Ae  rule  does  not  prevail.  In  this  cafe^  the  denial  is 
only  general ;  whereas^  the  bill  charges  notice  to  Nor*^ 

m 

ton  and  Dandridge^  the  truftees.  This  general  denial 
amounts  only  to  a  denial  of  peribnal  notice  to  herfelf, 
and  is  a  kind  of  negative  pregnant,  which  may  be 
confident  with  notice  to  her  agent.  Norton^  the  truftee, 
being  examined  for  the  plaintiffs,  proves,  that  a  copy 
of  the  firfl  articles  was  delivered  to  him,  to  take  coun* 
fel's  opinion  upon,  which  was  probably  on  occafion  of 
the  fecond  fettlement ;  and  I  take  this  to  be  a  fufficient 
proof  of  notice  within  the  rule  of  this  court. 


The  third  and  principal  queftion  is,  whether  the 
fecond  articles  and  fettlement  fliall  be  poflponed  to  the 
firft,  notwithftanding  the  legal  eftate  vefted  by  the  re* 
giftry  of  the  aft,  by  reafon  of  the  notice  j  which  I- 
iball  confider  whether  fufficient  or  not  for  that  purpofe, 
firft,  if  it  had  been  perfonal ;  2dly,  as  the  cafe  is, 
where  notice  was  given  to  the  agent.  The  queftion  is 
of  great  extent,  and  depends  on  the  conftruftion  of 
7  Antiy  c.  20.  By  the  recital  in  the  preamble  of  that 
aft,  it  appears,  the  intent  was,  to  fecure  purchafers 
againft  prior  andfecrei  conveyances  and  fraudulent  in* 
cumbrances ;  fo  that  the  mifchief,  intended  to  be  obvi- 
ated by  the  aft,  arofe  only  in  refpeft^of  the  fecrccy 
of  former  incumbrances.  But,  if  a  perfon  has  notke 
of  a  prior  incumbrance,  it  cannot  be  fecret  as  to  him. 
It  was  faid,  that  this  aft  intended  to  eftablifli  a  parti- 
cular kind  of  notice,  viz.  by  rsgiftering  the  convey* 
ance ;  but  this  is  only  with  regard  to  the  legal  eftate, 
and  the  aft  does  not  take  away  the  equity  of  the  prior 
incumbrancer,  but  leaves  the  queftion  ftill  open  as  to 
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him ;  and  the  fubfequent  purchafer,  if  he  had  notice, 
can  be  in  no  danger  from  a  fecret  conveyance.  The 
prefent  cafe  has  been  properly  compared  to  that  of  the 
inrolment  of  bargains  and  fales  within  27  Hen.  8. ; 
which  z&y  though  not  in  the  fame  words,  is  to  the 
fame  tStO,  as  that  mider  confideration.  Now,  upon 
that  ad,  if  there  be  a  prior  bargainee,  whofe  deed  is 
not  inrolled,  and  a  fecond,  whofe  deed  is  properly  in^ 
rolled,  if  this  laft  had  notice  of  the  prior  deed,  the 
prior  fliall  prevail  in  equity  ;  and,  if  he  has  any  other 
conveyance,  as  a  feoffment,  or  a  leafe  and  releafe,  the 
firft  vendee  fhall  likewife  prevail  at  law.  I  confider 
this  regiftry  aft  upon  the  fame  footing  as  the  27  Hin.  8., 
and  that  it  (hall  control  only  the  legal  eftate.  The 
cafe  put  at  the  Bar,  that  if  a  man  employs  an  attorney 
to  regifler  his  deed,  which  he  negleds  to  do,  and,  afr 
terwards,  gets  another  conveyance  of  the  fame  eilate, 
which  he  regifters,  the  firft  deed  fhall  prevail,  is  ma* 
terlal :  fo,  if  another  perfon,  not  an  attorney,  purchafes 
with  notice  of  a  prior  incumbrance.  Thefe  cafes, 
though  clear,  and  ftronger  than  the  prefent,  Ihew  that 
there  may  be  relief  in  equity,  notwithftanding  the  rei» 
giftry  a£t« 

s 

Ante  f.  17.  The  cafe  of  Lord  Forbes  v.  Denni/bny  in  the  Houfe  of 

Lords,  23d  February  1722,  which  came  from  Ireland^ 
where  there  is  an  zGt  for  a  general  regifler,  is  applicable 
to  this  queftion.  There,  the  late  Earl  of  Gramrd  had 
made  a  leafe,  which  was  not  regiftered  purfuant  to  the 
Irijb  aft :  he  and  his  fon,  the  Lord  Forbesy  afterwards 
made  a  fubfequ«nt  conveyance  to  the  ufe  of  Lord  For-^ 
besy  &fr.  which  lafl  wai  duly  regifler^d,  and  carried 
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the  legal  eftate  j  but  an  agent  of  Lord  Forbes  had  no^ 
tice  of  the  leafe  before  this  conveyance*  This  caufe 
was  twice  heard  in  Ireland ;  on  the  laft  of  which  hear* 
ings  before  Lord  Middletoriy  i  y th  February  1721,  he 
decreed  a  perpetual  injun£lion  againft  Lord  Forbes^  to 
ireflrain  his  proceeding  againft  the  leflees  under  the  leafe 
which  was  not  regiftered.  On  hearing  the  caufe  ii| 
the  Houfe  of  Lords,  February  1722,  the  decree  was 
reverfed ;  becaufe  Lord  Forbes  difputed  his  father  thQ 
Earl  of  Grafiard*s  power  of  leafing  for  any  longer  ' 

term  than  during  his  li&»  The  Lords,  therefore,  ad^ 
judged,  that  all  proceedings  againft  the  leiTees,  (except 
for  breach  of  covenants)^  ihould  be  flayed  during  the 
Earl  of  Granard^s  life,  and  then  Lord  Forbes  to  be  at 
liberty  to  try  his  right  j  fo  that  they  gave  the  leffees 
full  relief  as  to  the  regiftry  a£l,  though  the  other  quef- 
tion»  as  to  Lord  Granard^s  power  pf  leafing,  was  fUll 
left  open.  In  Blades  v.  Blades ^  before  Lord  King^  Ante  C  i*. 
^d  May  1727,  (Eq.  Ca.  Abr.  358.)^  a  mortgage  from 
an  heir  at  hw,  who  had  notice  of  a  will  whereby  thq 
eftate  was  devifed  to  another,  was  decreed  fraudulent 
and  void  againfl  the  devife^,  though  the  will  was  not 
regiftered ;  which  I  the  rather  cite,  becaufe  Lord  King 
generally  adhered  to  th^  law  as  much  as  any  perfon 
that  has  fat  in  this  court.  There  was  a  cafe  of  Ciivall  Ante  f.  19. 
V,  Nicbdlls  and  Hally  in  Scacc.  in  Lord  Chief  Baron 
Gilbert's  time,  where  relief  was  given  againft  the  re- 
giftry ad,  upon  equitable  circumftances  ;  which  I  men*^ 
tion  only  as  a  general  authority,  that  equity  may  pre- 
vail againft  this  a&,  without  taking  notice  of  the  par* 
ticular  ftate  of  that  cafe,  where  adual  fraud  was  charged* 

]$ut  ths^t  offilades  v*  Blad^  went  merely  on  the  poi^ 
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of  notice ;  and^  in  that  of  Lord  Forbes^  there  vas  no- 
tice only  to  the  agent.    All  thefe  authorities  provcy 
that  the  taking  a  legal  conveyance,  after  notice  of  a 
former,  is,  in  itfelf,  a  fpecies  of  fraud,  and  takes  away 
the  bona  fides  of  the  fubfequent  incumbrancer,   and 
puts  him  in  maid  fide :  for,  though  he  knew  the  firfl: 
conveyance  was  not  legal,  yet  he  knew  that  the  grant- 
or's confdence  was  bound  by  it ;  and  this  is  within  the 
definition  of  dolus  malus  by  the  civil  law.  Dig.  L.  4. 
Tit*  3*  de  Dolo  Maloy  L.f.f.  3. ;  where  Labeo  defines 
it,  omnem  calliditatem^  fallacianiy  macbinationem  ad  cir* 
eumvenienduniy  fallendum^  decipiendum  alterum^  adbibi^ 
tarn.    This  is  the  true  ground  of  the  determinations 
In  all  cafes  of  notice. 

If  this  be  fo  as  to  notice  in  general,  we  are  next  to 
confider,  whether  notice  to  the  attorney  or  agent  be 
fufEdent.  Now,  if  the  ground  of  the  determination 
be  malafidesy  it  is  all  one,  whether  it  be  in  the  party, 
or  in  the  agent.  It  is  proved  by  Norton^  that  the  firfl: 
articles  were  put  into  his  hands  to  advife  with  counfel ; 
and  it  is  objected,  that  this  may  have  been  a  fraud 
in  Norton^  in  collufion  with  the  hufband,  upon  the  de- 
fendant Mrs. Le Neve.  This  may  be  the  cafe;  but 
who  ought  to  fuffer  but  the  party  that  trufled  Norton 
the  agent,  and  not  thofe  who  did  not  truft  him  ?  In 
the  cafe  cited  of  Brotherton  v.  Hatt^  it  is  probable  the 
fubfequent  mortgagee  was^impofed  upon ;  and  fo,  pro^ 
bably,  was  the  purchafer  in  Moore  v.  Jennings  :  and, 
if  I  fhould  determine  this  not  to  be  a  good  notice,  it 
would  overturn  all  the  cafes  of  notice  to  the  agent, 

vho,  probably,  in_aU  thofe  inflancesy  impofed  upon 

bii 


J 


Title  XXXII.    Deed.    Cb.  xxi.  §  ao,  ii.  363 

Ills  principal.  Here,  Norton  was  a  truftee,  and  privy 
to  the  whole  tranfadion ;  and  I  am,  therefore,  of 
opinion,  that,  both  as  agent  and  truftee,  notice  to  him 
was  good  notice  to  the  party ;  and  that  this  is  fufficient 
to  take  the  cafe  out  of  the  regiftry  ad. 

The  next  point  is,  what  relief  I  ihall  give  the  plain- 
tiffs 9  Their  intereft  is  only  contingent ;  being  given 
them  in  fuch  manner  as  Edward  Le  Neve  ihall  by  deed 
or  will  appoint,  and  no  diredion  how  the  eftate  fhall 
go  for  wane  of  appointment,  but  only  in  default  of 
iifue,  to  Edward  and  his  heirs ;  fo  that,  if  the  plain- 
tiffs  fhould  die  without  iffue  in  their  father's  life,  their 
reprefentatlves  will  be  entitled  to  nothing.  But,  not« 
withftanding  this,  I  think  the  plaintiffs  entitled  to  fome 
relief,  as  the  other  part  of  this  contingency  may  hap- 
pen \  and  ihall  decree  a  conveyance  to  the  ufes  in  the 
firit  articles. 

As  to  the  mortgagees,  the  bi|l  mufl  be  diimifled 
with  refpeft  to  them. 

But  the  plaintiffs  are  entitled  to  a  decree  againit  the 
&ther  to  difmcumber  the  eilate. 

Decreed  accordingly. 

§  ai.'But  unlefs  notice  of  a  prior  deed  or  incum*  But  the  No* 
brance  be  fully  proved,  and  there  appear  to  have  been  !^  ""*  *^ 
ipme  fraud,  the  Court  of  Chancery  will  not  give  any 
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Hine  V.  $  23.  A  bill  was  brought  by  a  judgment  creditor  to 

*^  '  be  let  in  upon  an  eft  ate  of  one  Proof  and  his  m£ty  in 
Middle/ex y  preferably  to  the  defendant,  who  was  mort* 
gagee  of  the  fame  eftate^  upon  a  fuggeftion^  that  the 
defendant  had  notice  of  the  judgment  before  the  mort« 
gage  was  executed,  and,  llkewife,  to  enquire  into  the 
confideration  of  the  mortgage. 

The  judgment  was  entered  upon  the  x  ith  of  March 
1733,  but  not  regiftered  till  the  lath  of  June  1735. 

The  mortgage  was  made  the  »4th  of  May  1735, 
and  regiftered  June  the  ad  1735. 

Lord  Chancellor. — This  cafe  depends  upon  the  no- 
tice the  defendant  had  of  the  judgment,  before  his 
mortgage  was  regiftered.  The  rcgifter  a£t,  the  7  th  of 
Ann^  c.  20.,  is  notice  to  the  parties,  and  a  notice  to 
every  body ;  and  the  meaning  of  this  a&  was,  to  pre. 
▼ent  parol  proofs  of  notice,  or  not  notice.  But,  not- 
wichftanding,  there  are  cafes  where  this  court  have 
broke  in  upon  this,  though  one  incumbrance  was  re« 
giftered  before  another ;  but  it  was  in  cafes  of  fraud ; 
the  firft  was  an  Irijh  cafe  in  the  Houfe  of  Lords,  tho 
next  was  a  Torkjhire  caufe  before  Lord  Chancellor 
King.  There  may,  poifibly,  have  been  cafes  upon 
notice  divefted  of  fraud,  but  then  the  proof  muft  be 
extremely  clear. 

But  though,  in  the  prefent  cafe,  there  are  ftrong' 
circumftances  of  notice  before  the  execution  of  the 
mortgage,  yet,  upon  mere  fufpicion  only,  I  will  not 

overturn 
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overturn  a  pofitive  law.  His  Lordfhip  having  obferved 
upon  the  evidence,  that  there  was  barely  the  evidence 
of  a  defendant's  confeffion,  in  contradi&ion  to  his 
anfwer,  and  contrary  to  a  pofitive  a£t  of  parliament, 
made  to  prevent  any  temptation  to  perjury  from  con- 
trariety of  evidence*  But  what  weighed  principally 
with  him,  was  the  great  danger  of  overturning  an  ad 
of  parliament,  and  making  it  mere  wade  paper.  To 
be  fure,  apparent  fraud,  or  clear  and  undoubted  no- 
tice, would  be  a  proper  ground  of  relief;  but  fufpidon 
of  notice,  though  a  ftrong  fupicion,  is  not  fuffident  to 
juftify  the  court  in  breaking  in  upon  an  a&  of  parlia- 
ment* His  Lordfhip,  therefore,  decreed,  fo  far  as  the 
plaintiff's  bill  fought  relief,  by  poflponing  the  defend- 
ant's mortgage  to  the  plaintiff's  judgment,  that  it  ihould 
be  difmiffed  with  cofts. 

§  23.  In  a  modem  cafe,  a  regiftered  conveyance  of  Jolland  v« 
jpremifes  in  Middle/ex  for  valuable  confideration,  was    -  vrf.  Jun!* 
eflabliihed  againft  a  prior  devife  not  regiftered;  the   47^- 
evidence  of  notice,  which  ought  to  amount  to  a&ual  * 
fraud,  not  being  fuiEcient.     And  the  Mafter  of  the 
Rolls  faid,  he  regretted  that  the  ftatute  had  been  broken 
in  upon  by  parol  evidence ;  and  was  very  glad  to  find 
that  Lord  Hardwickey  in  Hine  v.  Dodd^  faid,  nothing 
-fluMtt  of  fraud  would  do. 

S  24*  Nothing  would  contribute  more  to  the  fe* 
curity  of  real  property  than  the  eftabliJhment  of  a  re- 
gifter  for  deeds  in  every  county  in  England^  with  a 
clailfe,  that  the  regiftering  a  memorial  of  a  deed, 
ihould  in  all  cafes  operate  as  notice  of  fuch  deed ;  and 

that 
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that  no  averment  fliould  be  admitted  at  law,  or  ift 
Vide  I  Inft.  equity,  that  a  perfon  claiming  under  a  deed  which  was 
i.  II.  *  *'  *'      regiftercd,  had  notice  of  a  preceding  unregiftcred  deed. 

Of  inromng  §  15.  It  is  a  common  praftice  to  inrol  deeds  for 

fate  cuftody ;  that  is,  to  get  them  tranfcribed  upon 
the  records  of  one  of  the  King's  Courts  at  Weftminjler^ 
or  of  the  Court  of  Quarter  Seifions, 

§  26*  Every  deed,  before  it  is  inrolled^  muft  be  ac^ 
knowledged  to  be  the  deed  of  the  party,  before  a  judge 
of  the  court  in  which  it  is  to  be  inrolled,  or  before  a 
Mailer  in  Chancery,  if  intended  to  be  inrolled  in  the 
Court  of  Chancery,  This  acknowledgment  is  figncd 
by  the  Judge  or  Mafter  in  Chancery,  before  whom  it 
is  acknowledged ;  and  fuch  fignature  is  the  officer^! 
warrant  for  inrolling  the  deed. 
* 

s  Lilly's  P.  S  27.  The  inrolment  of  a  deed  does  not  make  it  a 

**^'  ^*  record  j  but  it  thereby  becomes  a  deed  recorded :  for 
there  is  a  di£Ference  between  a  matter  of  record,  and  a 
thing  recorded  to  be  kept  in  memory.  A  record  is 
the  entry  in  parchment  of  judicial  matters,  controverted 
in  a  court  of  record,  and  whereof  the  court  takes  no« 
tice :  but  an  inrolment  of  a  deed  is  a  private  ad  of  the 
parties  concerned,  of  which,  the  court  takes  no  cog^ 
nizance  at  the  time  when  it  is  done. 

^Freem.  S  ^S*  Where  deeds  are  inrolled  for  fafe  cuftody, 

Kcp.  259.       ,£[j^  inrolment  is  evidence  only  againft  the  party  who 

lealed  the  deed,  and  all  thofe  claiming  under  him« 

.TITLE 


(    3^7    ) 


TITLE  XXXIL 


DEED. 


CHAP.  XXIL 
How  Dieds  may  be  avoided. 


§  t,  Difckutner. 
3.  Era%urt  or  InterRneatton, 
7.  Breaking  off'  the  Seal,' 
9.  CaneelRng, 
13.  When  ifjfurioM. 
16.  Of  the  Statutes  13  and  27 

EUxabeth. 
x8.  What  Conveyances  are  within 

thefe  Statutes, 
19.  Deeds  made  with  Intent  to 
defraud  Creditors  andPur» 
chafers. 

34.  Notice  is  immaterial. 

35.  Voluntary  Conveyances. 

33.  Conveyances  for  a  good  Con- 

ftderation  only. 
39.  Conveyance  with  Power  of 

Revocation. 
44.  Who  are  deemed  Purchafers 

wider  the  2'j  EB%. 


52.  Provifo  in  Favour  of  Con^ 

veyances  made  upon  Good 
Confideration. 

53.  Settlements  in  Confideration  of 

Marriage. 
66,  How  far  the  Confideration  of 
Marriage  extends. 

73.  Settlement  by  a  Widow  on  her 
Children, 

75.  Whether  Copyholds  are  witlnn 

thefe  Statutes. 

76.  Voluntary   Conveyances   art 

binding  otrthe  Party. 

79.  Durefs. 

8 1.  Equity  avoids  Deeds  obtained 
by  Fraud. 

9  J.  Or  made  in  Derogation  of  the 
Rights  of  Marriage. 


Sedion  i« 


TWEEDS  may  be  avoided  in  feveral  wayg,  and  for  Difckimcr. 
feveral  reafons.    Thus,  in  the  cafe  of  a  deed  5'®'  ^ 

Done.  pi.  1* 

poll  the  grantee  may  difclaim  the  cftate  intended  to  Difcla-mcr, 
•be  given  to  him,  in  which  cafe  no  cftate  will  veft  in  Siaat; /l?  J?! 
him.    But  in  the  cafe  of  an  indenture,  if  the  grantee 
executes  it,  he  thereby  accepts  of  the  eftate  limited 
to  him* 


§  a.  It 
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§  a.   It  fliould,  however,  be  obferved,  that  a  diC* 
claimer  of  a  freehold  cftate  muft  be  in  a  court  of 
record,  becaufe  a  freehold  ihall  not  be  devefted  by- 
bare  words  in  pais;  but  in  the  cafe  of  terms  for  years^ 
which  are  only  chattels  real,  the  aiTignee  of  them 
may  refufe  in  pais ^  and  by  fuch  refufal  the  intereft  will 
be  devefted. 


Eiazure  or 
laterllnea- 
tion. 

Pigot's  Cafe, 
1 1  Rep.  26. 


5  3*  A  deed  may  be  avoided  by  erazure  or  inter-- 
lineation,  and  in  1 2  Ja.  i .  it  was  refolved,  that  when 
any  deed  is  altered  in  a  part  material,  by  the  plaintitf 
himfelf,  or  by  any  ftranger,  without  the  privity  of 
the  obligee,  be  it  by  interlineation,  addition,  razing, 
or  by  drawing  a  pen  through  a  line,  or  through  the 
midft  of  any  material  word,  the  deed  thereby  becomes 
void. 


7  Rep.  27  a. 


5  4*  If  the  obliteration  be  made  by  the  party  whb 
owns  the  deed,  although  it  be  in  a  part  not  mate- 
rial, or  that  it  is  to  the  advantage  of  the  other  party, 
and  to  his  own  difadvantage,  yet  the  deed  will  be 
rendered  void.  But  if  the  alteration  be  made  by  a 
ftranger  in  an  immaterial  part,  without  the  privity  or 
confent  of  the  owner  of  the  deed,  it  will  not  render  it 
void. 


Fitzgerald  ▼• 
Fauconberg, 
Fitz.  R.  204. 


5  5*  It  was  held  in  a  fubfeqdent  cafe,  that  an  inter- 
lineation, by  which  a  power  of  iale  was  enlarged, 
ihould  be  prefumed  ta  have  been  made  at  the  time  of 
the  execution  of  the  deed,  and  not  after  j  if  nothing 
appeared  to  the  contrary. 


§6.  The 
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5  -6.  The  modern  prafHce  is,  when  any  alteration 
or  razure  is  made  in  a  deed  before  it  is  executed,  to 
take  notice  of  it  in  the  atteflation. 

§  7.  It  was  formerly  held,  that  if  the  feal  of  a   Breaking  off 
deed  was  broken  oflF,  or  fo  defaced  that  no  lign  or   g|,^p  y  5 .  ^ 
print  of  it  could  be  feen  (unlefs  the  perfon  who  was   Cr^-£liz-4o8* 
bound  by  the  deed,  did  it,)  fuch  deed  became  void. 
This  dodkrine  is,    however,  much  altered  by  more   Nichols  ▼. 
modem  determinations :  for  if  it  appears  that  the  feal   j)yl^^^^ 
of  a  deed  has  been  torn  off  by  accident,  or  deftroyed 
by  time,  the  deed  will,  notwithflanding,  be  deemed 
valid. 

§  8.  The  feals  of  a  deed  to  lead  the  ufes  of  a  reco-  -Argol  v. 
very  were  broken  off,  but  it  being  proved  that  feals   Pabn"!^^. 
were  once  annexed  to  the  deed,  and  that  they  were 
torn  off  by  a  little  boy,  and  the  parts  torn  off  being 
compared  with  the  deed  and  the  razures  agreeing,  it 
was  held  to  be  valid. 

§  9.  If  a  deed  be  delivered  up  to  be  cancelled,  to   CanccJHng, 
the  party  who  is  bound  by  it,  and  it  is   accordingly   ^^^'  ^  •  7°- 
cancelled  by  tearing  off  the  feals,  or  otherwife  defac- 
ing it  J  or  if  the  perfon  who  has  the  deed  cancels  it, 
by  agreement  with  the  other  party,  fuch  deed  becomes 
void. 

§  10.  But  where  an  eftate  has  adtually  paffed  by  a 
deed,  the  cancelling  of  fuch  deed  afterwards  will  not 
deveft  any  eftates  out  of  the  perfons  in  whom  they 

M 

were  vefted  by  the  deed. 
Vot.  IV.  Bb  S  !'•  A  father 
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Bolton  T. 
Carlifle, 
2  H.  Black. 
R.  259- 
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§  II.  A  father  having  quarrelled  with  his  eldeft 
fon,  made  a  fettlement  on  his  wife  of  i  oo  /.  a  year, 
in  augmentation  of  her  jointure*  Afterwards,  bein^ 
reconciled  to  his  {on,  he  cancelled  the  deed,  and  fo  it 
was  found  at  his  death.  On  a  trial  at  law,  the  deed 
being  proved  to  have  been  executed,  was  adjudged 
good,  though  cancelled* 

5  12.  Where,  in  fetting  forth  a  conveyance,  it  wa9 
ftated  that  a  deed  of  releafe  was  cancelled  by  the  re« 
leafor's  feal  being  taken  off  and  deflroyed,  and  that 
part  of  the  deed  was  loft,  with  a  profert  in  curia  of 
the  refidue,  it  was  held  to  be  a  good  pleading :  and 
Lord  Ch.  Juft.  Eyre  fa?d— "  I  hold  clearly  that  tha 
^'  cancelling  a  deed  will  not  diveft  property,  which 
*'  has  once  vefted  by  tranfmutation  of  pofleflion; 
**  and  I  would*  go  farther,    and  fay,  that  the  law 
""^  is  the  fame  with  refpeft  to  things  which  lie  ia 
*^  grant.    In  pleading  a  grant,  the  allegation  is,  that 
'•*  the  party  at  fuch  a  time  did  grant,  but  if  by  acci- 
^^  dent  the  deed  is  loft,  there  are  authorities  enough 
*'  to  fhew,  that  other  proof  may  be  admitted*    The 
*^  queftion  in  that  cafe  is,   whether  the  party  did 
•'  grant :  to  prove  this  the  beft  evidence  muft  be  pro- 
^  duced,  which  is  the  deed,  but  if  that  be  deftroyed, 
**  other  evidence  may  be  received^  to  fliew  that  the 
*^  thing  was  once  granted  \   for  God  forbid  that  a 
^^  man  fhould  lofe   his  eftate,    by  lofing  his  title- 
«  deeds." 


When 

Ufuriau:* 


§  13.  By  the  feveral  ftatutea  againft  ufury,  particu- 
larly the  ftat.  1 2  Ann^  iL%.  c.  1 6.  it  is  enabled,  that 

.  3  »9 
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ho  perfon  fhall  take,  diredly  or  indireStly^  for  the  loan . 
of  any  monies,  wares,,  merchandifes,  or  other  com- 
modities whatfoever,  above  the  value  of  5  /.  for  the 
forbearance  of  i  oei  /.  for  a  year,  and  fo  after  that  rate 
for  2  greater  or  lefler  funij  or  for  a  longer  or  fhorter 
time.  And  that  all  bonds^  contracts,  and  affurances 
whatfoever,  for  payment  of  any  principal  money  to 
be  lent,  whereupon  or  whereby  there  fliall  be  referved 
or  taken,  above  the  rate  of  5  /•  in  the  hundred  aa 
jiforefaid,  fhall  be  utterly  void ;  and  the  perfon  taking 
above  5/.  for  the  forbearance  of  100  A  for  a  year, 
ihall  forfeit  treble  the  value  of  the  monies,  &f^«  £0 
lent. 

§  14.  Thefe  flatutes  do  not  extend  to  a  purchafb  of 
annuities  for  lives^  where  the  purchafer's  principal  is^ 
bona  fidcy  and  not  colourably,  pttt  in  jeopardy^  for  ia 
that  cafe  no  inequality  of  pric^  will  make  it  an  ufuri- 
oUs  bargain.  But  by  the  ftiture  17  Geo.  3.  c-  26.  it  is 
ena6bed,  that  upon  the  fale  of  any  life  annuity  of 
more  than  tlie  value  of  i  o  /•  per  annum  (unlefs  on 
a  fuiEdent  pledge  of  lands  in  fee  fimple)  the  true 
Confederation,  which  fhall  be  in  money  only,  fhall  bs 
£ft  forth  and  defcribed^in  the  fecurity  itfelf« 

5  15.  By  the  flatute  14.  Geo.  3.  c.  79.  all  mort- 
gages and  other  fecurities,  up6u  eflates  or  other  pro* 
perty  in  Ireland^  or  the  plantations,  bearing  interefl, 
not  exceeding  6/.  per  cent.j  fhall  be  legal,  though 
executed  in  the  kingdom  of  Great  Britain ;  unlefs  the  . 
money  lent  fhall  be  known  at  the  time  to  exceed  thjs 
value  of  the  thing  or  pledge  ;  in  which  cafib  alfo,  to 

B  b  2  prevent 
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prevent  ufurious  contrads  at  home,  under  the  colotur 
of  fuch  foreign  fecurities,  the  borrower  fhall  forfeit 
treble  the  fum  fo  borrowed. 

Of  tkc  Sta*  §  16.  By  the  ftatute  13  EUz.  c  5.  for  avoiding  aini 
c?c.anda7  abolifliing  of  feigned,  covinous,  and  fraudulent  feoff*- 
EUz.  C.4.        ments,  gifts,   grants,    alienations,    conveyances,   &iV. 

devifed  or  contrived,  to  the  end,  purpofe,  and  intent^ 
to  'delay,  hinder,  or  defraud  creditors  of  their  juft  and 
lawful  aflions,  it  is  declared  and  enacted,  that  all  and 
every  feoffment,  gift,  grant,  alienation,  bargain,  and 
conveyance  of  lands,  ^c*  to  or  for  any  intent  or  pur- 
pofe before  declared,  fhall  be  deemed  and  taken  (only 
as  againft  that  perfon  or  perfons,  his  or  their  heirs, 
executors,  adminiflrators,  and  affigns,  whofe  adions, 
ftuts,  debts,  &f^«  by  fuch  fraudulent  devices,  fhall  be 
in  any  wife  diflurbed,  hindred,  delayed,  or  defrauded) 
to  be  utterly  void. 

S  17.  By  the  ftatute  27  EHz.  c.  4.  for  the  avoiding 
of  fraudulent,  feigned,  and  covinous  conveyances,  it 
is  enafted,  that  all  and  every  conveyance,  grant, 
charge,  leafe,  eftate,  incumbrance,  and  limitation,  of 
ufe  or  ufes,  of,  in,  or  out  of  any  lands,  tenements, 
or  other  hereditaments  whatfoever,  for  the  intent  and 
of  purpofe  to  defraud  and  deceive  fuch  perfon  or  per- 
fons as  fhall  purchafe  m  fee  fimple,  fee  tail,  for  life 
or  years,  the  fame  lands,  fhall  be  deemed  and  taken, 
only  as  againft  all  perfons  who  fhall  purchafe  for  money 
or  other  good  confideration  the  fame  lands,  Gf^.  to 
be  utterly  void  smd  of  none  effedl. 

§  i8.  The 
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5  .i8.  The  deeds  and  conveyances  which  are  re%   WhatCoo- 
da'ed  void,  or  aflPeded  by  thefe  ftatutes,   are  of  three   J{S?o  thcfc 
kind^ — I  ft.  Deeds  or  conveyances,  made  with  an  ex-   *^^*^«^ 
prefs    intention  to  defraud  creditors   or    fubfequent 
purchafers.     2d,  Deeds  or  conveyances,  made  without 
any  confideration,    ufually  called  voluntary  convey- 
ances.     3d,  Deeds  or  conveyances  made  for  good, 
but  not  for  valuable   confideriations,    fuch  as   deeds 
made  to  provide  for  a  man's  wife,  children,  or  rela- 
tions. 

§  1 9.  With  refpe£t  to  deeds  made  with  an  intent  to  Deeds  made 

defraud  creditors,  or  fubfequent  purchafers,  no  doubts  aefr^„d^re-^ 

can  arife  refpefting  their  nullity,  whenever  fuch  an  ditorsand 
mtent   can  be  proved,  even  though  they  ibfl^  be 


made  for  a  good,  or  valuable  confidcration^^i^^^pP^  i^ 
Twiners  cafe,  the  badges  of  ftaud  were,  1  ft.  The  con-  -  R^p,  g^^ 
veyance  was  of  all  the  grantor's  property,  without 
exception  of  his  apparel,  or  any  thing  of  neceflity. 
2d,  The  donor  continued  in  pofTeilion.  3d,  The  con- 
veyance was  made  in  fecret.  4th,  There  was  a  truft 
between  the  parties.  Though  in  conveyances  of  land^ 
it  is  faid,  in  a  fubfequent  cafe,  that  where  the  con- 
fideration is  future,  the  donor's  continuation  in  pof*   0 

^         Stone  ▼. 

feifion  is  not  fraudulent ;  unlefs  it  be  exprefsly  proved   Orubham, 
that  fraud  was  intended.  ^      '  ^* 

§  20.  Lord  Coie  fays,  if  a  perfon  intending  to  fell    ,  x  j^^p.  ^^ «. 
his  land,  had  by  fraud  conveyed  it  to  the  (^een,  to 
the  intent  to  deceive  the  purchai'er,  and  afterwards  fold 
the  land  to  another,  for  a  valuable  confideration,  and 
made  a  conveyance  accordingly }  the  purchafer  ihould 

B  b  3  enjoy 
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anjoy  the  land  againft  the  Queen ;  for  although  t^e 
Queen  was  not  excepted,  yet  the  ad  being  general, 
and  made  to  fupprefs  fraud,  ihall  bind  the  crown. 

Tarbaek  t.  §21,-^.  conveyed  his  eftate  to  the  ufe  of  himfelf 

2  VcinJcio.    ^^^  ^^^^»  ^'^  power  to  mortgage  fuch  part  as  heflioulcl 

think  fit,  remainder  to  truftees  to  fell  and  pay  all  his 
debts,  but  continued  in  poffeffion,  and  kept  the  deed. 
Afterwards  A.  became  indebted  by  judgment  bond 
and  fimple  contrad.  Ic  was  decreed,  that  the  deed  of 
trufl  was  fraudulent,  as  againft  the  creditors  by  bond 
%  and  judgment,  who  not  having  notice  of  the  fettle- 
ment,  fhould  not  come  in,  on  an  average  only,  with 
the  other  creditors.    • 

§  22,  With  refpcfl:  to  the  circumftanc^s  from  which 
?in  intent  to  defraud  a  fabfequent  purchafcr  may  be 
coUeded,  the  conveyance  to  fuch  purcbafer  has  been 
held  fufikient  to  fhew,  that  there  was  a  fraudulent 
hitent  at  the  time  when  the  firft  conveyance  was  made; 
and  will  therefore  invalidate  fuch  firft  coHveyanceji  a^ 
tp  the  fubfequent  purchafcr. 

B"r.-?lW  5  ^3'  It  was  refolved  by  Lord  C^*^  and  the  othef 

b'^RcV  72.       J^^g^s  qf  the  Court  of  Common  Pleas,  in  5  Jac.  that,  if 

a  father  made  a  leafe  by  fraud  and  covin,  to  defraud 
pthers,  to  whom  he  fhould  fell  it,  and  died ;  and  the 
fon,  knowing  or  not  knowing  of  the  leafe,  felk  the 
land  for  good  confideraiion,  the  vendee  fhould  avoid 
the  leafe  by  the'  flit.  27  E!iz.JcT  it  is  not  necefTary 
that  the  perfon,  who  fells  the  land,  :iho«id  make  the 
former  pcnveyusce. 

S  24,  Although. 
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§  ^^*    Although  the  fubfequent  purchafer  fliould  Notice  is  Im- 
have  notice  of  the  preceding  conveyance,  yet  he  will  standen'a 

be  allowed  to  invalidate  it :  for  notice  cannot  make  ^^^*    ,   , 

5  Rep,  60  b. 

that  good,  which  an  a£t  of  parliament  renders  void : 

and  the  completion  of  the  purchafe  is  neceifary,  tp  Cowp.  R.yn. 

enable  the  purchafer  to  avoid  the  firft    conveyance 

under  the  ftatutc :  but  this  dofltrine  has  been  lately  J*^**-  °^  ^^• 

'     B.  I.e. 4. 

queftionedf  f.  13. 

525.  When  the  Judges  were  firft  called  upon  to  Voluntary 
expound  thefe  ftatutes,  they  appear  to  have  confidered  ^^"^n^^^^* 
-all  voluntary  conveyances,  that  is,  all  conveystnce^ 
made  without  fome  confideration,  as  fraudulent,  and 
confequently  void  againft  creditors.  But  it  has  Hnce 
been  eftablifhed,  that  a  voluntary  conveyance,  made 
by  a  perfon  not  indebted  at  the  time,  is  not  fraudu* 
lent ;  unlefs  it  fhould  appear  to  have  been  made  witi) 
a  vi^w  to  defraud  fubfequent  creditor^* 


§  26.  Thus,'  it  is  {aid  in  a  note  in  Dyer^  that  if  a  ^9^^• 
man  conveys  land  for  preferment  of  his  children,  this 
ihall  be  good,  if  he  was  not  in  debt  at  the  time  \  but 
if  he  w^s  in  debt,  it  would  be  otherwife, 

§  27.  Lord  Hardwicke  fays, — **  *Tis  neceflary  on  Walker  v. 

*  1 3  £//z-  to  prove,  at  the  making  of  the  fettlemcnt,  ^T^^'^J' 
'  the  perfon  conveying  was  indebted  at  the  tinxe,  or 
'  immediately  after  the  execution  of  the  deed ;  or 

*  otherwife  it  would  be  attended  with  bad  confe- 
'  quences,  becaufe  the  flatute  extends  to  goods  and 

^  chattels }    and'  fuch  a.  conftrudiqn  would  defeat 

^  b  4  *^  every 


3/6 


Infra. 
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<«  every  provifion  for  children '  and  families,  thougfi 
^^  the  fathei;  was  not  indebted  at  the  time/' 


Ruffcl  T. 
Hammond, 
1  Alk.  15. 


§  28.  But,  where  a  perfon,  who  is  indebted,  makes 
a  voluntary  fettlement,  it  is  clearly  void  as  to  his  cre- 
ditors, by  the  ftatute  1 3  Eliz.  And  Lord  Hardwicke 
has  faid,— "  I  have  hardly  known  one  cafe,  where  the 
perfon  conveying  was  indebted  at  the  time  of  the 
conveyance,  that  has  not  been  deemed  fraudulent. 
**  There  are,  to  be  fure,  cafes  of  voluntary  fettle- 
^^  ments  that  are  not  fraudulent:  and  thofe  are, 
where  the  perfon  making  is  not  indebted  at  the 
time,  in  which  cafe  fubfequent  debts  will  not  ihake 
«  fuch  fettlements/' 


<c 


u 


€t 


a 


Standen  v. 
Bullock, 
Toth.  257. 


§  29.  In  the  cafe  of  a  fubfequent  purchafer,  a 
voluntary  conveyance  is  confidered  as  fraudulent  and 
void,  under  the  27  Eliz.  And  the  fubfequent  con- 
veyance, bdng  for  a  good  or  a  valuable  confideration^ 
will  in  all  cafes  prevail  againft  it. 

.  S  30.  The  plaintiflF  bought  feveral  manors  of  T.  B. 
deceafed,  who  before  the  plaintifPs  purchafe,  had 
conveyed  the  fame  by  fine  and  recovery,  to  the  de- 
fendant and  his  heirs  male ;  which  being  done  with- 
out  confideration,  was  adjudged  and  decreed  to  the 
plaintiff. 


Curfon  T. 
Blackall, 
Toth,  258, 


S  31.  A  father  made  a  voluntary  conveyance  of 
land  in  tail,  referving  an  eftate  for  life,  and  after- 
wards fdld  the  wopds  upon  the  lands  to  a  ftranger. 

It 
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It  was  decreed  that  the  purchafer  of  the  woods  Ihould   Leach  ▼. 

Dean, 

have  them^  notwithftandmg  the  conveyance.  i  cha.  Rep, 

78. 

§  32.  Lord  Hardwicke  fays, — ^  There  is  certainly  a  Vc£.  R.  10. 
^^  a  difference  between  the  ftatute  i^Eliz.  which  is  in 
^*  favour  of  creditors,  and  27  Eliz.  which  is  in 
<<  favour  of  purchafers.  But  that  difference  was 
"  never  fuffered,  by  way  of  general  rule,  to  go  far- 
<*  ther  than  this.  On  the  27  Eliz.  every  conveyance 
*'  made,  where  there  is  a  fubfequent  conveyance  for 
<<  a  valuable  confideration,  though  no  fraud  in  that 
^  voluntary  conveyance,  nor  the  perfon  making  it  at 
<^  all  indebted,  yet  the  determinations  are,  that  fuch 
**  mere  voluntary  conveyance  is  void  at  law,  by  the 
*'  fubfequent  purchafe  for  a  valuable  confideration. 
"  But  the  difference  between  that  and  the  1 3  Eliz.  is 
**  this :  if  there  is  a  voluntary  conveyance  of  real 
#  ^^  eflate,  or  chattel  intereft,  by  one  not  indebted  at 
^  the  time,  though  he  afterwards  becomes  indebted, 
^^  if  that  voluntary  conveyance  was  for  a  child,  and 

no  particular  evidence  or  badge  of  fraud  to  deceive 

or  defraud  fubfequent  creditors,'  that  will  be  good  ; 

but  if  any  mark  of  fraud,  coUuTion,  or  intent  to 
*^  deceive*  fubfeque|it  creditors  appears,  that  will  make  • 

"  it  void ;  otherwife  not,  but  it  will  (land,  though  he 
^^  ^afterwards  becomes  indebted.  But  I  know  no  cafe 
**  on  the  13  Eliz.  where  a  man,^  indebted  at  the  time, 
*'  makes  a  voluntary  conveyance  to  a  child  without 
<  <<  confideration,  and  dies  indebted,  but  that  it  fhall 
«  be  confidered  as  part  of  his  cftate  for  benefit  of  his 
^*  creditors.** 

m 

5  3S'  'W'ith 


u 
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ConveyancM  S  33*  ^^^  refped:  to  conveyances  nude  for  good 
Confidcration  confideratioM,  that  is,  in  favour  of  a  wife,  children^ 
•"*?•  or  near  relations,  they  are  alfo  Tinthin  thefe  ftatutes, 

and  are  coafidered  as  fraudulent,  againft  creditors^ 
.  and  fubfequent  purchafers  :  for,  otherwife  it  would  be 
in  the  power  of  any  perfon  to  defraud  his  jufl  ere* 
ditors,  by  conveying  his  eftate  to  his  children  or  other 
near  relations.  Befides,  there,  is  always  a  ftrong 
prefumption,  that  conveyances  of  this  kind  are  at* 
tended  with  a  fecret  truA  in  favour  of  the  grantors. 

Apharry  t.  S  34-  A  conveyance  by  a  perfon,  of  lands,  which 

Q^lltz^o.  dcfcended  to  him  from  his  father,  to  the  ufe  of  himfelf 

for  life,  remainder  to  his  firft  fon  in  tail,  &fr.  was 
deemed  fraudulent  as  againft  a  bond  creditor  of  the 
father ;  the  jury  having  found  that  the  fon  had  notice 
of  the  debt,  before  he  made  the  conveyance.  ^ 

§  35,  Settlements  on  a  wife  or  children,  made  after 
marriage,  which  are  unfupported  by  any  confident*- 
tion,  or  by  any  agreement  made  before  marriage,  are 
volxmtary,  and  void  under  the  ftatutei;  being  only 
founded  on  the  moral  duty  which  every  hufband  is 
under  of  providing  for  his  wife  swl  childroi. 

Woodtc'8  §  36.  Thus,  where  a  perfon  after  marriage  afligned 

Cto^'uikS    ^^^  *  ^^^  ^^^  years,  as  a  jointure  for  his  wife,  and 

afterwards  [fold  it.     The  purchafer  wa^  allowed  tq 

avoid  the  aiEgnment  as  fraudulent^ 

Goodright  V,        S  37-  Jojhua  Rcade  being  tenant  for  Kfe,  with  "re* 
2^  iJiackft.        mainder  to  his  daughter  Elizabeth  ift  tail,  they  joined 

Rtp.  1019.  Jn 
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in  levying  a  fine  to  truftees,  in  truft  for  ike  father  ibr 
life ;  and,  after  his  deceafe,  for  the  maintenance  of 
Elizabeth  and  her  children,  during  the  life  of  EUtui^ 
betb ;  andi  after  the  death  of  Elizabeth  and  her  huf- 
band,  to  raife  portions  for  the  younger  children^ 
remainder  to  the  right  heirs  of  Elizabeth. 

Elizabeth^  having  furvived  her  hulband,  made  a 
leafe  of  the  premifes  fw  twenty-one  years,  a(  a  rack 
rent. 

Upon  aa  attempt  to  annul  this  leafe,  by  the  heir  of 
Elizabeth  J  it  was  determined ;  that  the  fettleoient  was 
only  a  voluntary  conveyance,  within  the  llatute  27 
Eliz.  being  founded  only  on  a  good,  and  ixot  a  valu« 
gble  confideration ;  ^nd  tberefpre  could  not  be  fet  up 
againft  this  leafe. 

5  38.   Richard  Emery  conveyed  the  plremifes  m   Chapmaavi; 
quellion,  without  any  confideration,   to  th^  ufe  of  Cowp/l^. 
himfelf  for  life;  remainder  to  his  wife  for  life  j  re-   ^79* 
mainder  to  the  ifTqe  of  R.  Emry  and  his  wife,  in  taiU 
Three  years  after,  R.  Emery  ;md  his  wife  mortgage4 
(he  premifes  to  one  Staverton  for  fecuriog  700  /•    And 
tt  appeared  that  Staverton  was  told  at  the  time,  that 
^t  eftate  wa^  fettled  on  Emerft  wife  a^  chi^ren. 

The  queftion  was,  whether  the  mortgagee  couU 
avoid  this  fettlement,  as  fraudulent,  under  the 
27  Eliz.  It  was  contended,  that  the  ftatute  related 
only  to  purchaiers,  and  that  a  mortgagee  was  not  a 
purcbafer  \  that  po  9irctfmil49(e  of  fr%ud  appeared^ 

as 


jSo 
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SIS  the  fettlcmem  was  three  years  prior  tQ  the  mort- 
gage, 

Lord  Mansfield  faid,  that  a  mortgagee  was  a  pur- 
chafer  ;  and  that,  in  this  cafe,  the  fettlement  was  void 


Evelyn  r. 
Templar, 

2  Bro.R.  I48,   as  to  the  mortgagee 


Conveyances 
with  Power 
of  Revoca- 
tion, 


§  39.  By  the  5th  fe6Uon  of  the  ftatute  27  Eli%.  it 
is  enacted,  that  if  any  perfoa  ihall  make  any  con- 
veyance, with  a  power  of  revocation,  and  afterwards, 
fhall  convey  or  charge  the  fame  lands  for  money,  or 
other  good  cohfideration,  without  revoking  the  firft 
conveyance,  then  the  faid  firft  conveyance  (hall,  as 
againft  fuch  fecond  conveyance,  or  charge,  be  deemed 
void  and  of  no  efie£l. 


Standen  v» 
Bullock,    , 
3  Rep.  82  b. 


I  Sid.  133, 


5  40.  Where  a  man  had  conveyed  lands  to  the  ufe 
of  himfelf  for  life,  remainder  to  feveral  others  of  his 
blood,  with  a  future  power  of  revocation ;  and,  be- 
fore the  power  of  revocation  began,  he,  for  a  valuable 
confideration,  bargained  and  fold  the  land  to  another 
'  and  his  heirs :  it  was  adjudged,  that  this  bargain  and 
fale   was  within  the  remedy  of  the  ftatute ;  as  the 
intent  of  the  ftatute  was,  that  fuch  voluntary  con- 
veyance, which  was  originally  fubjeft  to  a  power  of. 
revocation,  be  it  in  prafenti  or  in  futuroj  fhould  not 
ftand  againft  a  purchafer,  bond  fide ^  for  a  valuable 
confideration. 


§41.  Where  a  power  of  revocation  is  inferted  in 
a  conveyance,  which  can  only  be  exercifed  with  the 
confent  of  perfons  who  are  not  under  the  controul  of 

the 
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the  fettlor ;  fuch  conveyance  will  not  be  confidered 
as  within  this  aft. 

§  42.  Sir  yobn  Maynard  and  his  wife,  in  confidera-  Bulled  t. 
tion  of  the  marriage  of  their  fon,  and  of  5000  /•    ^  foncs^cn!' 
portion  paid  with  his  intended  wife,  covenanted  with    ^  Show.  46. 
four  perfons  to  levy  a  fine  of.  lands,  which  were  the 
eftate  of  Lady  Maynard^  to   the  ufe  of  Sir  John  for 
life;   remainder  to  the  fon   and  his  heirs,   with  a 
provifo  that  it  fhould  be  lawful  for  Sir  Jo/m  or  his 
wife  to  revoke  the  ufes,  with  the  confent  of  four  per- 
fons,   who .  were    parties   to  the   covenant,    or  the 
furvivors  or  furvivor  of  them.     After  Sir  John^s  death, 
his  wife  entered,  and  fold  the  eftate,  without  any  con- 
fent, to  a  perfon  who  had   notice  of  the  former 
conveyance. 

It  was  refolved,  that  this  conveyance  was  not 
fraudulent  within  the  ftatute  27  Eliz.  as  it  could  not 
be  made  to  deceive  a  purchafer,  the  power  of  revoca- 
tion not  being  exercifeable  at  the  will  and  pleafure 
(fuch  are  the  words  of  the  aft)  of  the  fettlor,  but  was 
reftrained  by  the  neceflity  of  obtaining  the  confent  of 
four  perfons,  entrufted  for  the  fon*s  wife :  whereas, 
in  the  cafe  ftated  in  ^  Rep.  83  ^.  the  con&nt  feemed 
to  be  given  by  a  perfon,  at  the  devotion  of  the  fettlor, 
and  appointed  by  him* 

S  4^^.  In  all  modem  fettlements,  powers  of  revoca-   Booth's  Op. 
tion,  fale,  and  exchange,  are  referved  to  the  truftees ;    ^  ^4.36.  "^     ' 
left,  if  referved  to  the  fettlor,  fuch  fettlements  fliould 
.2  be 
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be  deemed  fraudulent  a^dnft  purchafers,  vrithin    tlii^ 
provifo  in  the  a£l. 

dL^°  Tpur  5  44*  ^^^  refpcft  %Q  the  peilbns,  who  arc  deemed 
diafers  under  puTchafers  under  the  ftatute  27  EU%.j  it  ^s  refolvecf 
t  Rep.  s/tf.  ^  TWWs  cafe,  that  no  purchafer  fiiould  avoid  a 
tt  Atk.6oi.     precedent  conve3rance  made  by  fraud  and  covin,  but 

he  who  was  a  purchafer  for  money,  or  other  valuable 
confideration ;  for,  although  in  the  preamble  it  is  faid^ 
for  money  or  other  good  confiderations,  and  likewife 
in  the  body  of  the  ad,  yet  thefe  words  are  to  be  in-- 
tended  only  of  valuable  ccmlideradon.     And   this 
appeared  by  the  claufe  refpe&ing  powers  of  revocation : 
for  there  it  is  faid,  for  money  or  other  good  confidera- 
tion paid  or  ^ven ;  where  the  word  paid  is  referred  to 
money,  and  given  to  good  confideration,  which  ex*' 
eludes  all  confiderations  of  nature  or  blood,  or  the 
like ;  and  were  to  be  intended  only  of  valuable  con** 
Iiderations,  which  might  be  given ;  and  therefore  he 
only,  who  made  a  purchafe  of  land  for  a  valuable 
confideration,  was  a  purchafer  under  this  ftatute.    - 

%  &ep.  8t  I.        ^  45*  ^  T'unru^z  cafe,  Andetfon  laid,  that  a  msm^ 

who  was  of  fmall  imdefftanding,  and  not  able  to 
govern  the  lands  which  defcended  to  him,  and  being 
given  to  riot  and  diibrder,  by  mediation  of  his  friends, 
openly  conveyed  his  lands  to  them,  on  traft  and  coa^^ 
fidence  that  he  fliould  take  the  profits  for  his  maiiN 
tenance ;  and  that  he  fhould  not  have  power  to  wailc 
and  confume  the  fame.  And  afterwards  he,  being 
fed^ced  by  deceitful  and  covinous  perfpns,  for  a  finsdl 

im 
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lum  of  money  bargained  and  fold  his  lands^  which 
iKrere  of  great  value.  This  bargain,  although  it  was 
for  money,  was  holden  to  be  out  of  the  ftatute; 
which  was  made  againft  all  fraud  and  deceit,  and 
doth  not  help  any  purchafer  who  doth  not  come 
to  the  land  for  a  good  confideration^  lawfully  and 
without  deceit. 

§  46.  Where  a  perfon  made  a  leafe,  without  receiv-   Upton  r. 
ing  any  fine,  or  referving  any  rent,  it  was  refolved,   Cro.El^  4451^ 
that  the  leiTee  was  not  a  purchafer  within  the  flatute 
27  Eli%.j  and  therefore  could  not  avoid  a  preceding 
conveyance* 

§  47.  It  has  been  held,  that  marriage  is  a  fufficlent  Doughi  ▼•' 
eonfideration  to  eftablifh  a  fecond  conveyance  j  and  to  xCha.Ca.ooi 
render  a  prior  one  fraudulent  and  void,  as  againf): 
fuch  fecond  conveyance.  But  a  conveyance  to  a 
man's  children,  or  to  his  wife  after  marriage,  by  way 
of  jointure,  will  not  enable  them  to  avoid  a  preceding 
conveyance. 

%  48.  In  the  cafe  of  Upt<in  v.  Bajfetty  Beaumont^  Ante  f.  46. 
Juftice,  faid,  where  one  made  a  leafe  for  eighty  years, 
without  eonfideration,  and  afterwards  conveyed  the 
land  to  his  wife  for  her  jointure,  after  marriage  :  It 
was  refblved,  that  this  laft  conveyance  was  voluntary, 
and  without  valuable  eonfideration ;  and  that  the  wife 
could  not  avoid  the  former  leafe,  by  averring  that  it 
was  fraudulent, 

S  49^  A  mort* 


Chapmai)  r. 
Emery, 
Goodnght  ▼• 
Mofesy  ante* 


fitk  XXXir.    De^d.    Cb.  xxii.  S  49—5*- 

S  49.  A  mortgagee  is  a  ptirchafer  within  the  ftatuttf 
27  £//:?.,  as  alfo  a  leflee  at  a  rack  rent ;  and  therefore 
may  avoid  a  preceding  conveyance,  aft  fraudulent 
againft  them, 

§  50.  Where  the  price  is  inadequate  in  a  confider* 
able  degree;  or,  where  an  apparent  inadequacy  of 
price  is  coupled  with  other  circumftances,  indicating  a 
iraudulent  collufion  between  the  purchafer  and  the 
vendor,  to  avoid  a  preceding  conveyance,  a  purchafer 
under  fuch  circumflances  will  not  be  entitled  to  the 
protedion  of  this  flatute. 


Roulledgf, 
Cowp.  R. 


§51.  William  Waifon^  being-  feifcd  in  fee  of  certain 
copyholds,  furrendered  them  iii  1763,  to  the  ufe  of 
hinifelf  for  life,  remainder  to  his  nephew  Routledge  in 
fee.  Routledge  married  foon  after;  and,  previoufly 
thereto,  Viewed  a  copy  of  this  furrender  to  his  wife 
and  her  father. 


Ten  years  after  the  firft  furrender,  William  Wat/on 
lurrendered  the  fame  premifes  to  the  ufe  of  Hugh 
Wat/on^  who  was  alfo  his  nephew,  in  fee :  and  by  a 
deed  of  the  fame  date,  executed  by  William  Wat/on^ 
reciting,  that  Hugh  Watforiy  upon  the  propofal  and  at 
the  requeft  of  William  Watfotiy  had  come  to  an  agree- 
ment  with  William  Watfon  for  the  abfolute  purchafe  of 
the  faid  premifes,  for  the  fum  of  200  /. ;  and  reciting 
the  faid  furrender  in  purfuance  thereof,  Ji^lUiam  Wat^ 
fort  acknowledged  the  receit  of  the  200/,  from  Huih 
Watfon^  in  full  for  the  purchafe  of  the  premifes,  and 
covenanted  wiiii  Hugh  Watfon^  that  h^  JVilliam  Wat/on 

was 
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iMras  owner  of  the  premifes,  and  had  good  right  to 
fiirrender  the  fame  to  Hugh  Wat/on  and  his  heirs* 

The  iooL  was  proved  to  have  been  paid  at  the 
execution  of  ttie  deed,  and  Hugh  Waif  on  was  admitted* 
It  was  alfo  proved,  that  Hugh  Waifon^  before  the  fur* 
render  to  him,  knew  of  the  former  furrender ;  and 
that  the  premifes,  at  the  time  of  the  fiirrender  to 
Hugh  Watfon^  were  worth  from  1 800  A  to  2000  A 

It  was  contended  that  the  firfl  furrender,  being  merely 
voluntary,  was  void  under  the  ftatute  aj  Eliz.  c.  4^ 
in  refpeA  to  the  fecond  furrender ;  which  was  made 
to  a  bond  fide  purchafer,  and  for  a  valuable  con^ 
iideradon^ 

Lord  Mansfield  obferved,  that  the  ftatute  does  not 
lay,  that  a  voluntary  fettlement  Ihall  be  void,  but  that 
a  fraudulent  fettlement  (hall  be  toid.  There  is  no 
part  of  the  ad  of  parliament,  which  afife&s  voluntary 
fettlements  eo  nomine^  unlefs  they  are  fraudulent.  To 
be  fure,  it  is  very  difficult  agamft  &ir  honeft  creditors, 
to  fupport  a  vohmtary  fettlement.  His  Lordfhip  then 
cited  the  cafe  of  Nevj/iead  v.  SeaKleis 

-  On  the  other  fide  it  was  intended,  that  the  firft 
furrender,  though  made  in  cdnfideradon  of  love  and 
affedion  only,  was  not  fraudulent. 

Lord  Mansfield: — One  of  the  queftions  in  this  cafe 
is,  whether  the  fettlement  of  1 763  is,-  under  all  the 
circumftances  of  this  cafe,  covinous  and  fraudulent, 
irithin  the  true  intent  and  meaning  of  the  ftatute 

Vol.  IV*  C  c  a;  Eliz^ 


Inks; 
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2^  EUz.    Now,  in  that  ftatute,  there  is  not  a  word 
that  impeaches  voluntary  fettlements,   but  as  fraudu- 
lent  and  covinous.     The  title  of  the  ftatute  is  againfl 
covinous  and  fraudulent  conveyances  j  where  nomi- 
nally one  man  paffes,  and  where  nominally  his  eftate 
is  conveyed  to  another;  but  where  in  faft  it  is  agreed, 
that  the  grantor  fhall  keep  it  to  his  own  ufe,  and  fo 
to  anfwer  the  purpofes  of  fraud.     The  enafting  part 
confiders  it  in  the  fame  light,  and  makes  an  exprefe 
provilion  againft  fuch  pradices,  as  if  they  were  cri- 
minal :  for  it  fays  (fed.  3,)  "  That  all  parties  to  fuch 
"  fraudulent  grants,  fc?r.  who  (hall  attempt  to  defend 
"  the  fame,  fhall  forfeit  one  year's  value  of  the  land 
^  fo  purchafed ;  and  alfo,  being  lawfully  convided, 
"  fliJJl  fuffer  fix  months  imprifonment.** 

But  no  pcrfon,  making  a  voluntary  fettlement,  by 
way  of  provilion  for  his  family,  was  ever  conlidered 
in  tliat  criminal  light.  Where  a  fraudulent  ufe  is 
made  of  a  fettlement,  that  indeed  may  be  carried 
back  to  the  time  when  the  fraud  commenced.  A 
cuftpm  has  prevailed,  and  been  leant  to  extremely,  to 
conftrue  voluntary  fettlements  fraudulent,  againft  cre- 
ditors ;  but,  if  the  circumftances  of  the  tranfaftion 
Ihew  it  was  not  fraudulent  at  the  time,  it  is  not  within 
the  meaning  of  the  ftatute,  though  no  money  was 
paid  ;  for  inftance,  what  is  generally  done  in  marriage 
fettlements ;  if  the  father  upon  the  marriage  of  his 
eldeft  fon,  in  a  fettlement  upon  him,  limits  remainders 
to  half  a  dozen  younger  brothers,  after  the  confidera- 
tion  of  the  .marriage,  thofe  remainders  are  good 
within  the  meaning  of  the  ftatute  againft  any  claim  of 
9  creditors; 
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creditors  \  and  the  reafon  is,  becaufe  it  was  a  good 
fettlement  at  the  time. 

With  refpeft  to  the  deed  to  Hugh  Wat/on,  the  ^ 
queftion  is,  whether  it  be  fuch  a  deed  as  is  entitled 
to  proteSion,  and  ought  to  fet  the  other  afide. 
In  order  to  do  that,  it  fhculd  be  a  bond  fide  tranf- 
a£tion,  and  a  fair  purchafe  in  the  underftanding 
of  mankind ;  or,  for  a  good  confideration,  as  a  . 
fettlement  in  confideration  of  marriage :  and  there 
fuch  a  fettlement  would  fet  afide  and  take  place  of  a 
former  fraudulent  deed.  It  is  not  neceffary  that  it 
(hould  be  for  money,  but  it  muft  be  a  fair  bond  fide 
tranfafition:  if  it  is. colourable  only,  it  cannot  (land. 
Now,  what  are  the  circumftances  of  the  fecond 
fettlement  in  the  prefent  cafe  ?  Manifeftly  a  mere  con- 
trivance !  Hugh  Watfon  has  notice  of  the  former  fettle- 
ment; William^  the  uncle,^  had  changed  his  mind. 
What  was  to  be  done  to  fet  the  prior  deed  afide  ?  A 
new  one  was  to  be  made  under  fuch  circumftances, 
and  for  fuch  a  confideration  as  they  thought  would 
eflFeftuate  the  purpbfe.  They  agree  therefore,  that  all 
aifedlion  was  to  be  left  out,  no  generofity  to  appear 
or  be  mentioned :  but  Hugh  Watfon  was  at  the  requeji 
vf  William^  to  agree  to  give  a  price  which,  it  is  to  be 
fuppofed,  fully  fatisfied  the  feller.  It  is  a  fraud,  and 
no  purchafe  at  all.  The  confideration  of  200/. 
which  is  to  fupport  it  as  a  deed  for  a  valuable  con- 
fideration, compared  with  the  real  value  2000/., 
fliews  it  to  have  been  no  purchafe  at  all,  but  a  gift. — 
Judgment  was  given  for  Rouiledge. 

*  • 

C  c  2  §  5  2.  There 
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Previfo  10 
Favour  of 
Conveyaacei 
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good  Con- 
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S  5a.  There  is  a  provifo  in  the  ftatute  13  £/«•  fl  £, 
that  it  {hall  not  extend  to  any  eftate  or  intereft  in  lands 
made  upon  good  coniideration,  and  hmifide^  to  anj 
perfon  or  perfons,  or  bocHes  politic,  not  having  at  the 
time  of  fuch  conveyance  any  notice  of  fuch  covin, 
fraud,  or  coUufion.  And  in  the  ftatute  27  £7/2^  f.  4., 
there  is  a  provifo,  that  it  fhall  not  be  conftnied  to  im- 
peach any  conveyance  of  lands,  made  upon  good  con^ 
fideration,  and  bondjide. 


ScttTcmcnta 
in  Confidera- 
tioQ  of  Mar- 
riage. 
Plowd.  58. 


§  53«^  The  confideratibn  of  an  intended  marriage 
has  always  been  held  to  be  a  valuable  one,  and,  con-- 
fequently,  fuffident  witin  this  provifo,  to  render  a  con- 
veyance  valid  againft  creditors  and  purchafers. 


Etrk  ▼• 
Clark, 
Prec.  la  Clui« 

275- 


%  54.  A  perfon  having  a  reverfion  in  £:e  in  a  copy^ 
hold  eftate,  furrendered  it  to  his  eldeft  fon  in  tail,  re- 
mainder to  his  own  right  heirs,  in  order  that  his  fon, 
coming  in  as  a  purchafer,  ihould  pay  a  fmaller  fine : 
afterwards  the  father,  on  a  treaty  of  marriage  between 

his  fon  and  £.,  told^.'s  friends  that  this  copyhold  was 
fo  fettled  \  and  the  marriage  was  had^  and  a  portion 
of  2000  A  was  paid.  Afterwards  the  father  fettled  the 
copyhold  on  a  fecond  wife.  Lord  Chief  Juftice  Ctm* 
per  decreed,  that  the  furrender  to  the  fon  was  good  $ 
for,  though  it  was  at  fkft  voluntary,  yet,  upon  the 
treaty  of  marriage,  it  was  a  principal  inducement,  and 
therefore  became  valuable,  and  ought  to  be  confidered 
as  if  it  had  been  then  furrendered  to  the  fon. 


S  $$.  Though  a  fettlement  be  executed  after  mar- 


Griffin  T. 
Stanhope, 
Cro.  Ja.  454* 

I  Ab.  £q.      riage,  yet,  if  it  is  made  in  coafeque&ce  of  an  agrees 

I  Vent,  I94»  .  •**^"* 
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fiient  entered  into  before  the  marriage,  or  in  confider^ 
ation  of  an  additional  pordon^  it  vill  be  as  good  as  if 
fnade  before  marriage,  ^ 

C  c6.  The  defendant's  fadier,  fome  time  after  mar-  Jones  ▼. 
|-iage,  in  confideradon  of  an  addidonal  pordon  of  100  /•  Forreft.  $• 
paid  by  his  wife^s  mother,  fetded  an  eftate  of  1 00  L 
fer  annum  upon  himfelf  for  life,  remainder  to  his  firft 
and  other  fons,  ^c. :  and  the  mother  of  the  defend- 
ant's father,  having  an  intereft  in  this  eftate,  joined 
iDidth  him  in  the  conveyance* 

Thirteen  years  after,  the  father  mortgaged  this  eftate 
to  the  plaindff  ^th  the  ufual  covenants,  and  died. 

The  queftion  was,  whether  the  fettlement  (hould  be 
looked  upon  as  voluntary,  and  fraudulent  againft  the 
mortgagee. 

Lord  T^/itf/.— The  queftion  is,  whether  this  be  a 
^voluntary  conveyance  or  not  ?  Here  b  a  plain  proof 
that  1 00  U  was  paid,  the  recdpt  being  indorfed  on  the 
back  of  the  deed ;  and,  in  marriage  fettlements,  things 
are  not  to  be  confidered  fo  ftridly,  there  being  room 
for  boxmty,  and  every  man  ought  to  provide  for  his 
wife  and  family :  befides,  in  this  cafe,  that  moved 
from  the  defendant's  father's  mother,  and  (he  may,  in  * 

fome  refpeft,  be  confidered  as  a  piirchafer  of  the  li» 
mitadons  made  to  her  grandchildren ;  fo  that  it  would 
be  very  hard  to  call  this  a  fraudulent  fettlement,  fince 
H  it  in  confideradon  of  a  marriage  bad,  and  of  an  ad« 
ditional  portion  of  100  /•  paid  by  the  wife's  relations, 

C  c  3  which 
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188. 
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which  cannot  be  called  voluntary  againfl:  a  mortgage 
made  13  years  after. 

§  57.  Roger  Williams  made  a  fettlement  in  confi  der- 
ation of  a  marriage  already  had,  and  a  portion  of  1 000  /• 
paid  to  him  by  his  wife's  brother,  by  which  he  limited 
his  eftate  lo  himfelf  for  life,  remainder  to  his  wife  for 
a  jointure,  remainder  to  truftees  for  99  years,  remain- 
der to  his  iirfl  and  other  fons  in  tail  male. 


The  hufband  became  a  bankrupt,  and  the  queflJon 
was,  whether   this   fettlement  was  good  againft   his 

creditors. 

Lord  Hardwicke  faid,  it  was  admitted,  if  a  fettle- 
ment was  made  before  marriage,  though  without  a  por- 
tion, it  was  good ;  for  marriage  itfelf  was  a  confider- 
ation.  And  it  was  equally  good,  if  made  after  mar- 
riage ;  provided  it  was  upon  payment  of  money  as  a 
portion,  or  a  new  additional  fum  of  money,  or  even 
an  agreement  to  pay  money,  if  the  money  was  after- 
wards paid  purfuant  to  the  agreement.  This  was  al- 
lowed, both  in  law  and  equity,  to  be  fufEcient  to  make 
it  a  good  and  valuable  fettlement. 

His  Lordfhip  decreed  it  to  be  a  good  fettlement 
againft  the  creditors,  except  as  to  the  huftjand's  life 
eftate,  and  that  the  term  of  ^g  years  fliould  attend  the 
inheritance. 


Stilemanv,  §  58.  In  a  fubfequcnt  cafe,  Lord  Hardwicke  faid, 

2  Atk^T??.     ^^^  ^  fettlement,  though  made  after  marriage,  yet  be- 
ing 
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ing  in  confideration  of  a  portion,  which  (for  any  thing 
that  appeared)  was  paid  at  the  time,  could  not  be  im- 
peached by  fubfequcnt  creditors. 

^  CO.  In  another  cafe,  where  a  fettlement  was  made   J^ajn^'^cn  v. 

,         .  .  .  .  Hylton, 

after  marriage  in  confideration  of  a  portion  paid,  and  2  Vcf.  304. 
of  the  covenants  and  agrrements  after  mentioned.  Lord 
Hardwicke  faid, — "  As  to  the  firft  objection,  this  fet- 
*'  tlement  was  made  after  marriage;  but  there  ^re 
**  many  fettlements  and  articles  after  marriage,  which 
**  have  been  on  good  confideration  decreed  to  be  per- 
"  formed  in  this  court,  and  after  a  length  of  time. 
But  it  is  farther  faid  to  be  voluntary :  for,  though 

it  is  rightly  admitted  that,  if  a  portion  is  paid,  it 

I* 

will  make  it  equal  te  a  fettlement  before  marriage, ' 
yet  it  is  faid  this  cannot  be  fo  ;  but  the  words  of  the 
*'  fettlement  do  not  import  that,  on  which  this  objec- 
**  tion  is  founded  :  for  it  is  alfo  in  confideration  of  the 
**  covenants^  grants y  and  agreements ^  after  mentioned ; 
**  and,  if  they  had  agreed  before  marriage  in  that  man- 
^*  ner,  that  would  have  conneQied  the  one  with  the 
other,  and  made  a  good  confideration :  fo  that  it 
appears  a  fettlement  made  for  confideration  agreed 
^*  on  between  the  parties  at  that  time. 

**  As  to  the  next  objeftion,  it  is  not  in  every  cafe, 
"  that,  fuppofmg  the  pbrtion  is  not  paid,  the  iffue  of 
^  the  marriage  fliall  not  have  the  benefit  of  the  ufes 
"  of  the  fettlement  or  articles,  becaufe  the  iffue  of  the 
"  marriage  take  from  both  parties ;  and  whether  they 
**  perform  the  agreement  among  themfelves,  may  be 
^  immaterial  to  the  iffue  j  and  feveral  decrees  have 

C  c  4  *'  paffed 


cc 
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^^  pafled  on  that  foundation ;  they  bemg  purchaTers 
««  under  both,  and,  confequently,  both  are  obliged  to 
'^  perform.  But  there  is  no  occafion  to  enter  into 
^^  that,  for  I  am  fatisfied  the  portion  was  paid  ;  and  I 
^  wonder  they  have  made  fo  much  proof  of  it  at  thi$ 
<<  diftance  of  time ;  and  then  it  appesirs  to  be  for  va^ 
^  luable  coniideration.'- 

5  60,  Where  a  wife  joins  with  her  hufband  in  de^ 
ftroying  the  fettlement  made  on  her  marriage,  and  a 
new  fettlement  is  made,  fuch  new  fettlement  wiU  be 
good,  though  ^  better  proviiion  is  made  for  the  wife 
and  children,  than  was  contained  in  the  original  fet-* 
tlement. 

Scott  y.Bdl^       $  61.  Sir  i?.  Bell  J  upon  his  marriage,  fettled  cer^ 
%  Lor.  70.       ^^  cftates  on  tiimfelf  for  life,  remainder  to  his  wife 

for  her  jointure,  repiainder  to  the  firil  and  other  fons 
of  the  marriage  in  tail,  remainder  to  his  owq  right 
heirs.  Sir  R.  Bell  having  afterwards  contraded  debts, 
^and  there  being  no  iffue  of  the  marriage,  his  wife 
joined  him  in  a  fine  of  the  fettled  eflates ;  and  they 
were  fold.  Sir  R.  Bell  covenanted  tp  iland  feifed  of 
other  eftates  to  tho  lame  ufes  as  tbofe  couponed  in  the 
lettlement. 

It  was  refolved  by  Lord  Hqle^  and  tfie  other  judges, 
that  the  fecond  fettlement  was  good  and  valid  againft 
fubfequent  creditors^  for,  the  old  fettlement  bong 
deftroyed,  and  the  new  one  made  the  fame  day,  an 
^agreement  by  the  hufbaiid  to  make  the  new  fettlement^i 
10  foxUideration  pi  tjie  wife's  hs^ving  joined  ifx  the  ^ 
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to  deftroy  the  old  fettlement,  would  be  prefumed ;  and 
this  coniideratioo  (hould  extend  to  all  the  lindtations  in 
the  new  fcttlcment,  although  the  eftates  comprifed  in   ^*^^  ® jf^  . 

T.  Burnford^ 

the  new  fettlement  were  nearly  double  the  value  of  Prec.InCba^ 
thofe  contained  in  the  old  one.  ''^' 

5  6a.  It  was  determined^  in  the  following  modem 
cafe,^  th^t  a  fettlement  made,  before  marriage^  in  con^ 
fideration  of  the  marriage^  and  of  a  marriage  portion, 
by  a  perfon  who  was  indebted  ^(  the  time,  was  good 
againft  creditors. 

§  63,  I^ord  Monifortf  by  fettlement  before  his  mar*  Cadogan  w. 
riage,  in  confideration  of  fuch  marriage,  conveyed  all  q^^  A|. 
bis  houfehold  goods,  together  with  his  lands,  to  tru& 
tees  in  Arid  fettlement.  It  was  proved,  that  at  the 
time  of  the  fettlement,  it  was  known  that  Lord  Mont" 
fort  was  ^i  debt ;  but  he  thought  the  fortune  of  the 
la4yhewas  to  marry,  which  amounted  to  10,000  A 
was  amply  fuffident  to  pay  all  the  debts  he  owed  at 
that  time,  and  had  no  idea  of  difappointing  any  credi- 
tor. Kiftnett^  who  was  a  judgment  creditor  of  Lord 
Monifort  at  the  time  of  his  marriage,  took  thofe  goods 
,  in  execution ;  and  the  truilees  in  the  fettlement  brought 
;m  adion  of  trover  againft  him  for  them.  The  caufe 
was  tried  \  and  a  cafe  was  referved  for  the^  opinion  of 
Uie  Court  of  King's  Bench^ 

Lord  Mansfield.-^^^  The  queftion,  in  this  cafe,  iSf 
f^  whether  the  plaintiffs,  who  are  truftees  under  the 
^  marriage  fettlement  of  Lord  Montfortj  by  which  thp 
ff  houfehold  goo48  i^  ^uefUoxi  s^-e  lettl^d  s^s  heir-loomS|^ 
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^*  with  the  houfe,  in  ftridt  fettlement,  and  fpedfically 
^'  enumerated  in  a  fchedule  annexed  to  the  fettlemenr, 
<'  fo  as  to  avoid  any  fraud  by  the  addition  or  purchaie 
^^  of  new,  are  entitled  to  the  pofleilion  of  thefe  goods 
«  againft  the  defendant  Mr.  Kennett. 

^^  The  defendant  has  taken  the  goods  in  execution, 
'^  and  it  is  not  difputed  that  he  is  a  fair  creditor ;  but 
the  plaintiffs  britig  this  a&ion  as  tniftees  under  the 
marriage  fettlement*  And  the  queilion  is,  whether 
they  are,  againfl  the  defendant,  entitled  to  the  pof- 
feifion  of  thefe  goods,  for  the  purpofes  of  the  truft. 


**  I  have  thought  much  of  this  cafe  fince  the  trial, 
*^  and,  in  every  light  in  which  I  have  confidered  it, 
^^  I  have  not  been  able  to  raife  a  doubt. 

**  The  principles  and  rules  of  the  common  law,  as 
-  now  univerfally  known  and  underftood,  are  fo  ftrong 
againfl  fraud  in  every  (hape,  that  the  common  law 
would  have  attained  every  ^nd  propofed  by  the  fta- 
"  tutes  13  Eliz.  c.  5.,  and  27  EHz.  c.  4.  The  former 
**  of  thefe  ftatutes  relates  to  creditors  only  ;  the  latter 
**  to  purchafers.  Thefe  ftatutes  cannot  receive  too 
^^  liberal  a  conftru&ion^  or  be  too  much  extended  in 
*^  fuppreilion  of  firaud. 

■ 

**  The  ftatute  13  Eliz.  c.  5.,  which  relates  to  cre- 
**  ditors,  direfls,  **  that  no  afl:  whatfoever,  done  to 
^  defraud  a  creditor  or  creditors,  Ihall  be  of  any  effefl: 
**  againft  fuch  creditor  or  creditors  :"  but,  then,  fuch 

^  a  conftru£tion  is  not  to  be  made  in  fupport  of  crc- 

•  *^  ditors, 
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*^  ditors,  as  will  make  third  perfons  fufferers.  There- 
**  fore  the  ftatute  doth  not  militate  againft  any  tranf- 
^^  a&ion  bondjidey  and  where  there  is  no  imagination 
^^  of  fraud  ;  and  fo  is  the  coitimon  law.  But,  if  the 
**  trahfadion  be  not  hondfide^  the  circumftance  of  its 
"  being  done  for  a  valuable  confidcration,  will  not 
^^  alone  take  it  out  of  the  flatute.  I  have  known  fe* 
^*  veral  cafes,  where  perfons  have  given  a  fair  and  full 
price  for  goods ;  and,  when  the  poITefiion  was 
a£hially  changed,  yet  being  done  for  the  purpofe  of 
defeating  creditors,  the  tranfaftion  has  been  held 

**  fraudulent,  and,  therefore,  void.  One  cafe  was, 
*'  where  there  had  been  a  decree  in  the  Court  of 
*^  Chancery,  and  a  fequeftration :  a  perfon,  with  know- 
^*  ledge  of  the  decree,  bought  the  houfe  and  goods 
**  of  the  defendant,  and  gave  a  full  price  for  them, 
*^  The  court  faid,  that  the  purchafe,  being  with  a  ma- 
"  nifeft  view  to  defeat  the  creditor,  was  fraudulent ; 
*^  and,  therefore,  notwithftanding  a  valuable  cbnfider- 
^^  ation,  void.  So,  if  a  man  knows  of  a  judgment 
and  execution,  and,  with  a  view  to  defeat  it,  pur- 
chafes  the  debtor's  goods,  it  is  void ;  becaufe  the 
purpofe  is  iniquitous :  it  is  afQfling  one  man  to  cheat 
*'  another,  which  the  law  will  never  allow.  There 
**  are  many  things  which  are  confidered  as  circum- 
**  fiances  of  fraud.  The  ftatute  fays  not  a  word  about 
poffeflion :  but  the  law  fays,  if,  after  a  fale  of  goods, 
the  vendor  continue  in  poffeflion,  and  appear  as  the 
'^  vifible  owner,  it  is  evidence  of  fraud,  becaufe  goods 
*'  pafs  by  delivery :  but  it  is  not  fo  in  the  cafe  of  a 
^  leafe,  becaufe  that  docs  not  pafs  by  delivery. 


<c 


The 
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lafra  f.    •         ^  The  ftatute  13  £/r«.  c.  4.  does  not  go  to  volui^^ 

^  tauy  conveyances,  merely  as  being  voluntary,  bue 
^  to  fuch  as  are  fraudulent.    A  ^r  voluntary  con^ 
^<  veyance  may  be  good  againft  creditors,  norwith*- 
^  {landing  its  being  voluntary.    The  circumftance  of* 
^  a  man's  being  indebted,  at  the  time  of  his  making* 
^  a  voluntary  conveyance,  is  an  argument  of  frauds 
**  The  queflion,  therefore,  in  every  cafe  is,  whether 
^  the  aft  done  is  a  bond  fide  tranfa&ion  f  or,  whether 
^  it  is  a  trick  and  contrivance  to  defeat  creditors*     If 
^^  there  be  a  conveyance  to  a  truftee  for  the  benefit 
^^  of  the  debtor,  it  is  fraudulent :  the  queflion  then 
^  is,  whether  this  fettlement  is  of  that  fqrt  ?  It  is  a 
<^  fettlement,  which  is  very  common  in  great  families^ 
^  In  wills  of  great  eflates,  nothing  is  fg  frequent  at 
^^  devifes  of  part  of  the  perfon^l  eftate  to  go  as  heir<» 
^^  looms :   for  inftance,  the  deyife  of  the  Duke  of 
^^  Bridgewater^s  library —the  old  Duke  of  Newcq/ik^z 
^'  plate.    So,  in  marriage-fettlements,  it  is  very  com^ 
^^  mon  for  libraries  and  plate  to  be  thus  fettled,  and 
^^  for  chattels  and  leafes  to  go  along  with  the  land, 
^  If  the  hufband  grows  extravagant,  there  never  was 
**  an  idea  that  thefe  could  be  afterwards  overturned* 
^^  If  this  court  were  to  determine  that  they  fhould, 
^  ibe  parties  would  refort  to  Chancery/    Wc  come 
^'  then  to  the  circumflances  of  the  prefent  cafe,  which 
•*  are  vpry  flrong.     There  is  not  a  fuggefUon  of  any 
^*  intention  to  defraud,  or  the  mofl  diitant  view  of 
**  difappointing  any  creditor.    The  very  objed  of  the 
^^  marriage-fettlement  was,  that  the  lady's  fortune 
^^  might  be  applied  to  difcharge  all  Lord  M^rOforti 
^^  debts.    The  ampunt  of  this  fortune  was  xe,eooA, 

**  and 
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^<  and  was  thought  fully  fufficient  for  thstt  purpofe. 

^^  Befides,  this  is  a  fettlement  approved '  by  a  Mailer 

«<  in  Chancery : — ^moft  clearly  the  Mafter  in  Chancery 

^^  and  the  Great  Seal  could  have  no  fraudulent  view. 

^<  But  it  appears  further,  that  the  reafon  why  the 

•«  goods  were  inferted  was,  becaufe  the  fettlement  of 

^^  the  real  eilate  alone  was  deemed  inadequate  without 

^^  them.    Clearly,  therefore,  it  was  no  contrivance  to 

'  ^^  defeat  creditors,  but  meant  as  a  provifion  for  the 

^  lady,  if  (he  furvived,  and  heir4ooms  for  the  fon« 

^^  An  argument,  however,  is  drawn  from  the  pof« 

^  feffion  as  a  (bong  circumflance  of  fraud ;  but  it 

*'  does  not  hold  in  this  cafe.    It  is  a  part  of  the  truft, 

^  that  the  goods  (hallj  continue  in  the  houfe,  and  for 

^*  a  very  obvious  reafon }  becaufe  the  furniture  of  one 

^  houfe  will  not  fuit  another :  and  it  was  the  bufi«* 

*'  nefs  of  the  truftees,  to  fee  the  goods  were  not  re« 

^  moved.    If  Lord  Menffort  had  let  his  houfe  with 

^*  the  furniture,  or  if  the  rent  could  be  apportioned, 

^^  the  creditors  would  be  entitled  to  the  rent,  but  they 

^  have  no  right  to  take  the  goods  themfelves :  the 

««  pofieifion  of  them  belongs  to  the  truftees,  and  the 

*^  abfolute  property  of  them  is  now  vefted  in  the 

•^eldeftfon. 

^  I  ezpeded  an  authority ;  but  though  fuch  fettle* 
^*  ments  are  frequent,  no  cafe  has  been  dted  to  (hew 
**  they  are  fraudulent.  How  common  are  fettlements 
^  of  chattels  and  money  in  the  ftocks  ?  Can  there 
•*  be  a  doubt  but  they  are  good  ?  Yet  the  creditors 
^^  would  be  entitled  to  the  dividends  during  the  in* 
♦  *«  tcreft 
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^^  tereft  of  the  debtor.  Here  there  was  clearly  no 
^^  intention  to  defraud,  and  there  is  a  good  conlidera- 
^^  tion*  Therefore  I  am  of  opinion,  it  could  not  be 
^'  left  to  the  jury  to  find  the  fettlement  fraudulent^ 
^^  merely  becaufe  there  were  creditors.  The  goods 
*^  muft  now  be  kept  in  the  houfe  for  the  benefit  of 
"  the  fon." 

§  64.  In  a  modem  cafe,  it  was  held  by  Lord 
Kenyofiy  (when  Mailer  of  the  Rolls)  that  a  fettlement 
after  a  marriage,  in  favour  of  a  wife  and  children,  by 
a  perfon  not  indebted  at  the  time,  was  good  againil 
fubfequent  creditors,  and  not  within  the  1 3  Eliz.  And 
in  a  fubfequent  cafe  it  was  determined  by  the  Mafter 
of  the  Rolls,  that  to  impeach  a  fettlement  after  mar* 
riage,  under  the  flatute  13  Eliz.  the  hufband  muil  be 
proved  to  have  ^been  indebted  at  the  time,  and  to  the 
extent  of  infolvency. 


S  6$.  Lord  Kenyon,  in  the  cafe  of  Stephens  v.  Oliver 
held,  that,  where  a  hufband  after  marriage  conveyed 
an  eftate  to  truflees,  for  the  feparate  ufe  of  his  wife, 
the  covenants  by  the  truflees  to  indemnify  the  hufband 
againft  the  debts,  which  the  wife  might  conitrad,  after 
the  reparation,  was  a  valuable  confideration ;  and 
therefore  that  the  fettlement,  although  made  after  the 
debt  due  to  the  plaintiff  was  contraded,  was  good 
againil  him. 


Hew  far  the  §  66.  In  the  cafe  of  fettlements  made  before  mar- 
orMa^Ta'r  "^Se,  there  has  been  a  confiderable  difference  of 
extends.  opinion,  refpcfting  the  extent  to  which  the  confidera- 

tion 


Title  XXXII.     Deed.    Cb.  xxli.  §  66—68.  399 

tion  of  marriage  ought  to  be  carried ;  fome  holding  that 
it  ought  to  extend  not  only  to  the  eftates  limited  to 
the  hufband  and  wife,  and  their  ilTue,  but  alfo  to 
thofe  limited  to  any  other  branch  of  the  hulband's 
family. 

§67.  Thus,  where  a  perfon  in  confideration  of  the  Jenkins  v. 
marriage  of  his  fon,  and  of  2000  /•  marriage  portion.  Hard.  395, 
fettled  the  premifes  to  the  ufe  of  himfelf  for  life, 
remainder  to  his  fon  and  the  heirs  of  his  body  by  that 
marriage^  remainder  to  the  heirs  of  the  body  of  his 
fon  by  any  other  wife.  It  was  contended  that  this  laft 
limitation,  not  being  within  the  confideration  of  the 
marriage  fettlement,  was  voluntary,  and  therefore 
void  againft  fubfequent  purchafers.  But  Lord  HaU 
faid,  that  ^'  the  confideration  of  the  marriage  and 
**  marriage  portion  will  run  through  all  the  eftates 
**  raifed  by  the  fettlement  j  though  the  marriage  be 
**  not  concerned  in  them,  fo  as  to  make  them  good 
^^  againft  purchafers,  and  to  avoid  a  voluntary  con- 
^  veyance.** 


§  68.  A  perfon  covenanted  in  confideration  of  the   white  v. 
marriage  of  his  eldeft  fon,  and  a  marriage  portion,  to   Smngcr, 
fettle  lands  on  him  in  tail,  remainder  to  his  fecond 
fon.    It  was  held^  that  the  confideration  extende(l  to 
the  remainder  to  the  fecond  fon,  which  therefore  was 
not  fraudulent  againft  creditors.     And  Lord  Maccles-^ 
field   has   obferved,  that  the  reaibn  of  this   doftrine   2.  P.  Wmi. 
was,  becaufe  it  might  be  very  well  intended  that  the    *^^' 
hufl>and  or  his  parents  would  not  have  come  into  the 

fettlement. 


I 

fettlementy  uniefs  all  the  parties  thereto  had  agreed  Ccr 
the  limkatioii  to  the  brother^ 

5  69.  On  the  other  hand  there  are  Several  cafes, 
iNrhere  the  confideratloii  of  marriage  has  only  been 
allowed  to  extend  to  the  immediate  objedls  of  the  iet-» 
tlement,  and  not  to  zsij  remote  ones.     Thus  it  is  faid 

to  Mod.  5344  by  Lord  Macclesfield^  that  where  there  is  a  marriage 

portion  and  fettlement^  that  part  of  the  fettlement 
only,  which  belongs  to  the  wife,  and  children  by  that 
wi&y  can  be  efteemed  to  be  founded  upon  the  con>i^ 
fideration  of  that  marriage:  for  it  is  abfurd  to 
imagine,  that  the  friends  of  the  wife  fliould  be  fup« 
pofed  as  at  all  concerned  about  the  remote  ufes  of  the 
fettlement,  upon  perfons,  to  whom  they  are  entire 

Aatc  £  67.      ilrangers«    And,  as  for  the  cafe  of  Jenkins  y.  Keymis^ 

it  ought  not  to  be  underftood  in  fo  abfurd  a  fenfe  as 
that  comes  to ;  the  meaning  of  the  cafe  was  no  more 
than  this,  that  a  father,  when  he  makes  a  marriage 
fettlement  upon  one  fon,  has  fuch  a  fair  and  jul^fiable 
opportunity  offered  hun  of  providing  for  his  other 
children,  as  that  if  he  thinks  fit  to  lay  hold  upon 
and  embrace  it,  by  inferting  in  the  fettlement  pnv 
tifions  for  them,  fuch  provifions  fhall  never  be 
efteemed  as  fraudulent,  and  as  fuch  fet  afide  in  favour 
of  creditors. 

t  Mod.  f  5i«        §  70.  In  another  cafe  his  Lordfliip  £ud,  that,  where 

a  fettlement  is  made  by  the  father,  or  other  lineal 
anceftor,  in.conlideration  of  the  marriage  of  his  fon, 
in  fuch  cafe  all  the  remainders,  limited  to  his  children 
and  their  pofterity,  are  vrithin  the  confideration  of  the 

fettlement  f 
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fettlemeat ;  but^  whea  it  is  made  by  a  brother,  or 
bther  collateral  anceftor,  on  his  marriage,  there,  after 
the  limitations  to  his  own  iflue,  all  the  remaindert 
Kmited  to  his  collateral  kindred  are  voluntary,  and  no( 
within  the  confiderations  of  the  marriage  fettlement. 

%Ti*  Where  4ny  other  confideration,  befides  that 
of  marriage,  appears  in  a  fettlement,  the  court  will 
avciii  themfelves  of  it  to  fupport  fuch  fettlement* 

§71.  John  Hamerton  being  feifed  in  fee  of  an  eftate,  Roc  r. 
and  having  a  mother  who  had  an  annuity  of  fifty  J«^Xr. 
pounds  per  annum  ifTuing  out  of  the  whole,  and  :dfo  35^* 
two  brothers,  Thomas  and  Vavafor ;  and  being  about 
to  be  married ;  his  mother,  previous  to  the  marriage, 
confented  to  part  'with  her  fecurity  upon  the  whole 
efta^te  for  her  annuity,  and  to  take  inftead  thereof  a 
fecurity  for  the  fame  upon  part  di  the  eftate :  and, 
accordingly,  (he  and  John  (the  intended  hufband) 
joined  in  a  fine  to  deliver  the  whole  eftate  from  the 
annuity,  and  in  confideration  of  the  marriage,  and  of 
a  portion  of  1300  /.,  and  of  the  grant  and  releafe  of 
the  ani^uity,  John  conveys  to  truftces,  that  they  fhould 
pay  fifty  pounds  ^^r  annum  to  the  mother,  out  of  part 
of  the  eftate  for  her  life,  then  as  to  the  whole,  to  the 
ufe  of  John  for  life ;  remainder  to  truftees  to  preferve 
.contingent  remainders;  remainder  to  the  firft  and 
every  other  fon  in  tail  male ;  remainder  to  Thomas 
Hamerton  and  Vavafor  Hamerton  feverally,  one  after 
the  other  in  tail  male,  in  ftrid  fettlement ;  remainder 
to  the  daughter,  and  daughters  of  John  Hamerton^  by 
his  intended  wife  in  tail ;   remainder  to  John  Hamer^^ 

VojL,.  IV,  D  d  '  \      ^   ton 
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Ion  in  fee.  There  was  no  iflue  of  the  marriage ; 
afterwards  John  Hamerton  mortgaged  the  eftate  to 
MoncktdHy  and  acknowledged  a  fine  to  him  Jisr 
conceffity  then  Monckton  purchafed  oi  John  Hameriim 
in  fee,  for  a  valuable  coniideration,  and  took  a  fine 
from  him  fur  conufance  de  droit  come  ceoj  tffc. :  John 
Hamerton  died  without  iflue ;  but  Thomas  Hamerton  left 
a  fon,  who  brought  an  ejedment  to  recover  theeftate. 

Lord  Ch.  Jufl.  Wilmot  faid — ^The  (ingle  queftion  js, 
whether  there  is  a  good  and  valuable  confideration  to 
fupport  the  limitation  in  the  fettlement  to  Thomas 
Hamerton  J  the  late  father  of  the  leiTor  of  the  plaintiflF; 
or,  whether  that  limitation  is  merely  voluntary  imder 
the  flatute  of  27  EHz*  cap.  6.  and  bad  againll:  a  pur- 
chafer  for  a  valuable  confideration* 

I  am  very  clearly  of  opinion,  that  this  fettlement  is  f^ 
and  honourable,  and  that  there  is  a  good  and  valuable 
confideration  to  fupport  the  limitadon  therein  to 
Thomas  Hamerton^  the  fstther  of  the  leflfor  of  the 
plaintiff;  and  that  it  is  quite  out  of  the  *flatute 
27  EHz.  c«  6.  which  was  only  made  againft  covinous 
and  fraudulent  conveyances,  and  which'  makes  the 
parties  avowing  fuch  fraudulent  conveyances  criminal ; 
whether  the  purchafer  for  a  valuable  confideration  had 
notice  of  this  fettlement  or  not,  is  not  material  (I 
think)  in  this  cafe;  but,  if  he  had  notice,  I  am 
clearly  of  opinion  that  the  purchafe  is  fraudulent. 

The  whole  of  this  queflion  turns  upon  the  mother's 
joining  in  the  fettlement ;  the  friends  and  relations  of 
Mary  Kelly  (the  intended  wife  of  the  marriage)  mufl: 

8  be 
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be  fuppofed  to  fay  to  the  mother  of  John  the  intended 
hufband,  ^'  Mary  fhall  not  marry  your  fon,  untefs 
you  will  give  up  or  take  off  your  annuity  from  the 
whole  of  the  lands,  and  let  it  be  charged  upon  part 
**  thereof.'^  The  mother  anfwers,  "  If  you  want  my 
*^  affiilance,  you  ihall  pay  for  it ;  that  is  to  fay,  you 
*^  fliall  limit  the  eftate  to  my  younger  fons,  in  pre* 
**  ference  and  priority  to  the  daughters  of  the  mar- 
*'  riage,  in  failure  of  iffue  male:**  this  is  a  good 
confideration  to  John  the  fon  (and  the  quantum  is  not 
at  all  material)  j  he  purchafes  his  wife  by  his  mother's 
concurrence* 

But  it  was  objeded,  that  John  was  feifed  in  fee,  and 
could  have  made  the  fettlement  without  the  mother ; 
and  that  in  truth  no  real  or  good  confideration  moved 
from  her  at  all,  for  that  Ihe  ftill  had  her  annuity 
charged  upon  part  of  the  lands :  in  anfwer  to  this, 
the  applying  to  the  mother  fhews,  that  John  Hamerton 
could  not  have  made  a  fettlement  agreeable  to  the 
lady's  friends,  without  the  mother;  and  I  am  of 
opinion  that  any  confideration,  given  by  the  mother, 
would  have  made  her  a  purchafcr  for  her  younger 
fons }  by  the  limitation  to  the  daughters  of  the  mar- 
riage,  after  that  to  the  two  brothers  oijohn  Hamerton j 
it  is  plain  the  mother  intended  her  fons  fliould  be 
preferred  to  the  daughters  of  the  marriage :  and  this 
is  as  plain  to  me  as  if  I  had  heard  the  mother  fay, 
"  I  will  not  part  with  my  annuity  fecured  upon  the 
"  whole  lands,  and  take  a  fecurity  for  it  upon  part  of 
"  the  lands,  unlefs  you  will  prefer  my  fons  to  your 
"  daughters;"  the  fettlement  can  have  no  other 
meaning ;  and  any  confideration  moving  from  a  parent 

D  d  2  to 
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to  a  child  is  good.  The  whole  court  were  of  tbr 
fame  opinion}  and  judgment  was  giren  for  tha 
plaintiff. 


Newftead  t. 

Setrles» 

I  Atk.  265. 

King  ▼ 

Cotton, 

»  P.  Wmi . 

674. 


Settlement  by       §  7^,  There  have  been  fomc  cafes,   in  which  a 
her  Children,   conveyance,  fotmded  on  a  moral  confideration  only^ 

has  been  held  good  againft  a  fubfequent  purchafer. 

5  74.  A  widow  who  had  two  children,  by  articles 
previous  to  her  fecond  marriage,  with  the  confent  of 
her  intended  hufband,  fettled  her  eftate  upon  her  two 
children.  The  hufband  and  wife  afterwards  mort^ 
gaged  the  eftate  to  a  perfon  who  had  nodce  of  the 
fettlement.  Lord  Hardwicke  faid,  the  quellion  was^ 
whether  the  articles  were  for  a  valuable  confideration 
and  binding,  or  ought  to  be  confidercd  as  voluntary 
and  fraudulent,  with  refpeft  to  fubfequent  creditors  or 
purchafers.  And  if  he  was  to  lay  it  down  as  a  rule 
that  fuch  articles  were  not  binding,  it  would  become 
impoflible  for  a  widow  on  her  fecond  marriage,  to 
make  any  certain  provifion  for  the  iifue  of  a  former  ; 
and  the  fecond  hufband  might  then  contrive  to  defeat 
the  provifion  made  for  thofe  children.  Hi&  Lordfiiip 
therefore  decreed,  that  the  articles  ought  not  to  bo- 
confidered  as  volimtary,  ibr  there  were  reciprocal 
confiderations  both  on  the  part  of  the  kufband,  and 
the  wife,  and  the  mortgagee  bad  notice  of  the 
articles* 


Whether 
Copyholds 
are  within 
thcfc  Sta- 
tutesv 


§  75.  It  appears  to  be  fomewhat  doubtfu!  whether 
copyhold  eflates  are  within  thefe  flatutes.  In  a 
modem  cafe  it  was  conteuded,  that  copyholds  not 

being 
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beinp[  within  the  mifchief  intended  to  be  remedied  by   ^^^  7- 

^  Routledge, 

thefe  a£ts,  were  not  comprehended  under  the  general   Cowp.  705. 

words,  lands,   tenements,  and  hereditaments.     Lord 

Mansfield  obferved,  there  was  great  reafon  to  fay,  that 

the  ftatute  1 7  Eliz*  does  extend  to  copyhold  eflate^ ; 

but  it  was  ftrange  that  fuch  a  point  (hould  be  firft 

agitated  at  that  time.    He  fhould  rather  think  it  had 

been  taken  for  granted,  that  the  flatute  does  exteB4 

to  copyhold  eftates,  becaufe  in  being  fo  conilrued,  it 

can  work  no  prejudice  to  the  lord  :  and  the  object  of 

the  ftatute  was,  to  fupprefs  fraud,  but  it  was  not  ne^ 

teflary  abfolutely  to  determine  that  queftion, 

§  76.  The  ftatutes   13  and   27  Eliz.  only  avoid  Voluntary 

s  •    n  1*  11-1       Conveyances 

voluntary  conveyances,  as  agamlt  creditors  and  fub-  arc  binding 

fequent  purchafers ;  and  therefore  the  perfon  making  on  the  Party, 

a  voluntary  conveyance,  and  all  thofe  claiming  under  Treat.  ofEq. 

him,  are  as  much  bound  by  it,  as  if  it  was  madQ  for  a  ?•  *•  ^'  +• 
valuable  confideration. 

§  77.  A.  made  a  voluntary  conveyance  to  JB.,  and  Rand  v. 
^terwards  made  a  mortgage  of  the  fame  lands*     The   ^y^if^  ^  |^^ 
firft  deed,  on  a  trial^at  law,  was  found  to  be  fraudulent.  *^*» 
j7.  exhibited  his  bill  to  redeem  the  mortgage.    It  was 
decreed,  that  though  the  deed  to  B.  was  fraudulent, 
becaufe  quoad  the  mortgage  money  and  pro  tanto,  it 
was  voluntary,  yet  it  was  good  as  to  the  equity  of 
redemption,  and  would  pafs  it ;  for  a  voluntary  deed 
is  good  againft  the  party  who  make;  it,  ^nd  hi$  heirs^ 
{hough  not  f^gainft  a  mortgagee, 

D  d  3  §  78.  Whcrft 


4o6 

Goodwin  T. 
Goodwin  9 
I  Cha.Rcp. 

»73- 


Dureia. 


2  Inft.  482. 
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§  78.  Where  there  are  two  voluntary. conveyances 
executed,  the  Court  of  Chancery  will  not  relieve  the 
latter  againft  the  former ;  and  in  fuch  a  cafe,  he  who 
has  the  eflate  by  law  fhall  hold  it. 

§  79*  All  deeds  made  by  perfons  under  durefs  of 
imprifonment,  or  durefs  per  mmas^  is  void.  Thus,  if 
a  perfon  is  put  under  any  illegal  reftraint  or  confine- 
ment, until  he  executes  a  deed,  he  may  alledge  this 
durefs,  and  thereby  avoid  the  deed.  But  if  a  man  be 
lawfully  imprifoned,  and  either  to  procure  his  dif- 
charge,  or  on  any  other  fair  account,  executes  a  deed, 
he  will  not  be  allowed  to  avoid  it. 


Id.  4S3, 


Equity  avoids 
Deeds  obtain- 
ed by  Fraud. 


§  80.  If  a  man,  through  a  reafonable  and  wdl 
founded  fear  of  death,  or  mayhem,  or  lofs  of  limb, 
is  prevailed  upon  to  execute  a  deed,  he  may  after- 
wards avoid  it.  But  Lord  Coke  fays,  it  is  otherwife 
where  a  deed  is  executed  for  fear  of  battery,  which 
may  be  very  light,  or  burning  his  houfes,  or  taking 
away,  or  deftroying  his  goods,  or  the  like,  for  there 
he  may  have  fatisfadion  by  recovery  of  damages, 

§  8 1.  Although  the  courts  of  common  law  have  a 
jurifdiflion  in  all  matters  of  fraud,  and  may  fer  afide 
deeds  upon  that  groimd ;  yet  the  ufual  praflicc  has 
long  been  to  feek  redrefs  in  equity,  againft  deeds  that 
have  been  fraudulently  obtained,  becaufe  a  court  of 
equity  will  allow  of  a  great  number  of  averments, 
and  will  admit  of  feveral  kinds  of  evidence,  whigh 
are  not  permitted  in  courts  of  law. 


§  8a,  The 
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S  82.  The  cafes  which  have  been  decided  on  this 
head  are  fo  various,  and  each  of  them  depends  fo 
much  on  its  own  particular  circumftances,*  that  it 
would  be  impoffible  to  deduce  many  general  principles 
from  them. 

It  may,  however,  be  laid  down,  that  ignorance  and  Treat,  of  Eq. 

B  I  c  2  fl  1 

mifapprehenfion  of  the  party,  is  a  ground  on  which 
courts  of  equity  have  fometimes  avoided  a  deed.  But 
equity  will  not  interpofe  if  the  fa£t  was  from  its  na- 
ture doubtful,  or  equally  unknown  to  both  parties  at 
the  time  of  the  agreement. 

5  83.  It  is  not  every  furprife  that  will  avoid  a  deed  Idem  1 8« 
duly  made,  nor  is  it  fitting,  for  it  would  occafion  great 
uncertainty,  and  it  would  be  impofEble  to  fix  what 
was  meant  by  furprife,  for  a  man  may  be  faid  to  be 
furprifed  in  every  adion  which  is  not  done  with  fo 
much^tlifcretion  as  it  ought  to  be :  but  the  furprife 
hd'e  intended  muft  be  accompanied  with  fraud  and 
circumvention,  and  then  it  muft  be  proved';  for 
fraud  is  a  thing  odious  in  law,  and  never  to  be  pre- 
fumed. 

S  84.  Inadequacy  of  confideration  is  a  ground  upon   Ucm  f.  9.  & 
which  equity  has  fometimes  avoided  a  deed ;  provided  '®* 
it  be  fuch  as  to  fhew  that  the  perfon  did  not  under-    . 
ftand  the  bargain  he  made,  or  was  fo  oppreffed  that 
he  was  glad  to  make  it,  knowing  its  inadequacy.     For 
thefe  circumftances  will  fhew  a  command  over  him,   Gwyone  ▼. 
which  may  amount  to  a  fraud.    But  there  is  no  cafe  ^b^  "^ep.  i 
in  which  it  has  been  held,  that  mere  inadequacy  of 

D  d  4  price 
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price  is  a  ground  for  a  court  ot  equity  to  annul 
agreement,  though  executory,  if  the  fame  appear  co 
have  been  fairly  entered  into,  and  underflood  by  the 
parties,  and  capable  of  being  fpecifically  performed. 
Vide  Bro.        ^^^U  lefs  does  it  feem  to  have  been  confidered  as   a 
Pari.  Ca.  Tit.   ground  for   refcinding  an  agreement  actually  exe- 
cuted. 

Treat,  of  Eq.  %  85.  Bonds  or  beneficial  leafes,  taken  as  rewards 
Scribbithill^  ^^^  procuring  marriages,  will  be  fet  afide  in  equity  j 
^'  ^"^^^n  J       becaufe  fuch  tranfaflions  tend  to  corrupt  ezecutorSt 

^  oro.  Pari* 

Ca.  144.         truftees,  guardians,  and  others  conneded  with  per- 

fons  of  fortune,  to  betray  them  into  improper  mar* 

riages. 

§  86.  Weaknefs  of  underflanding  is  alfo  a  groun4 
upon  which  a  court  of  equity  will  invalidate  a  deed  y 
3  Bro.  Rep.      but  Lord  Thurlow  has  obierved  that  there  is  an  in-^ 
^^*  finite,  nay,  almofl  infurmoimtable  difficulty  in  laying 

.  doWn  abftraft  propofitions  upon  a  fubjed  which  de- 
pends upon  fuch  a  variety  of  circumltances,  as  the 
legal  competency  of  the  mind  to  the  ad  in  which  it  is 
engaged,  if  its  competency  be  impeached  by  pofidve 
evidence  of  an  anterior  derangement,  or  affeded  by 
circumftanccs  of  bodily  debility,  fuffidently  ftrong  to 
lead  to  a  fufpicion  of  intelledual  incapacity. 

Or  made  in  §  87.  If  a  woman,  on  the  point  of  marriage,  charges 

of  The  Rights  ^^  conveys  away  her  eftate  to  a  ftranger,  fuch  charge 
of  Marriage,     q^  conveyaijce  will  be  decreed  to  be  void,  being  in 

fraud  of -the  right  which  the  huiband  acquired  to  his 

wife's  property  by  the  laarriagc*^ 

§88.  Thus, 


»*• 
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5  88.  Thus,  a  recognizance  entered  into  by  the  wife   Lance  ▼• 
the  day  before  her  marriage,  was  fet  afide,  and  a  per*   ^^™*?» 
petual  injun£Hon  granted,  though  one  witnefs  depofed   41. 
ihie  huiband's  confent  to  the  drawing  it,  but  that  wit- 
pefs  had  an  affignment  of  it  to  himfelf. 

5  89.  So,  where  a  widow  made  a  conveyance  of  her   Honwird  r. 
former  hufband's  eftatc,  prior  to  her  marriage,  and   ^^^^,f      , 

.  ,  2  Rep*  m  Ch ,' 

without  the  pnvity  of  her  fecond  hufband  ;  it  was  de*   43. 
creed,  that  the  fecond  hulband  (hould  enjoy  the  efliate 
notwithftanding. 

§  90.  It  has  been  determined  on  the  fame  principle, 
that  a  conveyance  made  by  a  woman  before  her  mar- 
riage to  truftees,  for  her  feparate  ufe,  without  the  pri- 
vity of  her  intended  hufband,  will  be  void,  as  againft 
the  hufband. 

« 

S  91.  Lady  Dajrellj  before  her  marriage,  conveyed  Carlcton  v, 
away  her  eflaie  without  the  privity  of  her  intended  huf-   ^^^^  , 
band,  to  truftees  for  her  feparate  ufe.     It  was  decreed^ 
that  the  hufband  fhould  have  the  poffefllon  of  the  eflate. 

5  92.  Lord  Hardwicke  has  faid,  that  if  a  woman   Bijnchetr 
about  to  marry,  gives  away  a  part  of  her  property,   Foft«r> « VcL 
or  gives  a  fecurity  or  affignment,  they  are  relievable  ^  ^' 
agamft  in  Chancery.     But  where  a  debt  is  contraded 
for  valuable  confideration,  though  concealed  from  die 
hufband,  it  is  no  fraud  on  the  marriage. 

S  93.  Where  a  widow  afligned  over  the  greater  part  King  t. 
of  her  property  to  truftees,  in  truft  for  herielf  4tmng  ,  p"  w.  358. 

ha  67' 
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her  widowhood,  and,  in  th«  event  of  her  marrying 
ag!un,  in  truft  for  her  fecond  fon,  but  the  conveyance 
was  made  publicly,  and  prior  to  the  marriage  treaty 
with  her  fecond  hufband.     On  a  bill  filed  by  the   huf- 
band  to  fet  afide  this  conveyance.  Lord  King  difmified 
it,  faying,  it  was  a  very  reafonable  thing  for  a  widow^^ 
while  it  was  in  her  power,  to  make  a  provifion  for  her 
children  by  her  former  hufband ;  and  this  being  before 
her  treaty  of  marriage  with  the  plaintiff,  it  had  been 
impof&ble  to  have  aiked  him  to  be  a  party  thereto,  he 
not  being  then  thought  of* 

S  94«  In  a  modem  cafe,  it  appears  to  have  been 
held,  that  a  fettlement  made  by  a  woman  while  un- 
married,  is  not  in  all  cafes  void  againfl  any  huiband 
ihe  may  afterwards  take :  to  avoid  fuch  a  fettlement, 
the  hufband  muil  fhew  to  the  court  that  he  has  been 
deceived;  mere  concealment  alone  is  not  enough. 
And  if  he  demands  to  have  the  deed  fet  afide,  without 
offering  to  make  any  provifion  for  the  wife,  this  is  t 
ground  for  refiifing  relief.  That  in  all  cafes,  where  a 
man  comes  into  Chancery  for  his  wife's  fortune,  he 

muft  make  a  fettlement ;  and  a  man  who  marries  with- 

« 

'    out  a  treaty,  muft  be  content  to  take  a  wife  as  he  finds 
her, 

• 

Strathmore  S  95'  The[Countefs  of  S/ri/i&^^r^,a widow,  havmg  fire 

^  «^®  o"'        children,  and  being  tenant  for  life  of  a  very  confider- 

2Bro.R.345*        i«n  iir«^ 

iVcf.Jun.22,  able  real  eftate,  on  the  loth  of  January  1777,  executed 

jr  Yirt\    Pari 

C^427.         indentures  of  leafe  and  releafe,  dated  the  9th  and  loth 

of  die  fame  month,  whereby  fhe  conveyed  to  two 
truftees^  all  the  eitates  whertof  fhe  was  feifed  for  her 

life, 
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life,  upon  truft  for  her  fole  and  feparate  ufe,  exclufive 
of  any  hufband  (he  fhould  thereafter  marry,  with  a 
poTxrer  of  revocation. 

This  fettlement  was,  in  &£t,  made  in  contemplation 
of  Lady  S/s  marriage  with  Mr.  Grey^  and  was  with  his 
knowledge  and  confent ;  but,  on  the  1 7th  of  the  fame 
January  J  flie  married  Mr.  Stoneyj  who  afterwards  took 
the  n;ime  of  Bowes.     In  the  following  month  of  May^ 
Lady  5.,  by  the  terror  of  perfonal  violence,  was  com- 
pelled to  fign  a  deed  of  revocation  of  the  indentures  of   . 
the  9th  and  loth  January.     In  the  year  1785,  Lady 
S.  quitted  her  faid  hufband,  and  ever  after  lived  fepa'* 
rate  and  apart  from  him,  and  exhibited  her  bill  againft 
him,  in  order  to  have  the  indentures  of  the  9th  and 
loth  January  eftabliihed,  and  to  fet  afide  any  deed  of 
revocation  fhe  might  have  executed.     An  ifiue  was  di- 
re&ed  to  try  whether  the  deed  of  the  ifl  May  1777 
was  obtained  by  durefs,  and  the  jury  found  that  it 
was.    The  caufe  came  on  before  Mr.  Juflice  Buller^ 
fitting  for  the  Chancellor,  who  decreed,  that  the  deeds 
of  the  9th  and  i  oth  January  fhould  be  eftablifhed; 

Upon  a  rehearing  before  Lord  Thurlawy  this  decree  . 
was  affirmed. 

Mr.  Bowes  appealed  to  the  Houfe  of  Lords ;  and  it 
was  contended  on  his  part,  ifl,  That  the  deeds  of  the 
9th  and  I  oth  of  January  17779  were  a  fraud  upon  the 
contrad  of  marriage  between  the  appellant  and  the  re- 
fpondent  XaAy  Stratbrnore^  being  made  without  the 

knowledge 
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knowledge  of  the  appellant,  and  concealed  from    Iiint 
at  the  dme  of  fuch  marriage. 

2d,  That,  although  fuch  deeds  were  fuggefted    to 
have  been  made  in  contemplati(m  of  a  marriage  intend-- 
ed  between  the  laid  Countefs  of  Strathmore  and   an- 
other perfon,  yet  fuch  marriage  did  not  take  eSe£^  j 
and,    although  the  difpofition  made  by  thofe  deed^ 
might  not  be  fraudulent,  as  againft  a  perfon  kncwing 
of,  and  confenting  to  fuch  difpofition,  yet,  as  it  would 
be  clearly  fraudulent  againft  creditors^  or  purchafers 
for  a  valuable  jconfideration,  there  was  no  found  reafoa 
why  the  fame  fhould  not  be  deemed  fraudulent  as 
againft  the  appellant,  who,  by  the  marriage,  gave  to 
Lady  Strathmore  a  legal  title  to  dower  in  his  own  eftate, 
(worth,  at  that  time,  as  he  afferted,  about  i^oooL  per 
annum\  and  became  refponfi^ble  for  all  the  obligations 
of  a  hufband,  and  particularly  for  debts,  contraded  or 
to  be  contrafted  by  her.. 

3d,  That  all  the  cafes  which  have  been  determined 
by  courts  of  equity  upon  the  fubjefk,  agree  in  regardt 
ing  fuch  a  difpofition  as  fraudulent  and  void,  efpecially,, 
where  made  merely  and  only  for  the  immediate  and 
feparate  benefit  of  the  perfon  making  it. 

4th,  That,  if  the  decrees  complained  of  fhould  be 
eftabliflied,  a  precedent  would  exift,  deftrudive  of  con-i 
fidence  in  every  matrimonial  engagement,  and  leading 
to  confequences  fubverfive  of  all  the  grounds  on  which 
the  law  of  this  country,  with  refped  to  the  obligaricms 


I' 
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on  hulbands,  by  force  of  the  contrad  of  marriagd,  is 
founded. 

The  refpondent  fubmitted  the  following  reafons  for 
the  affirmance  of  the  decrees  : 

ift.  That  by  the  law  of  this  country,  a  woman, 
5vhile  unmarried,  may  difpofe  of  and  convey  her  pro- 
perty in  any  manner  ihe  pleafes  ;  and  a  hufband  whom 
fhe  afterwards  marries,  without  any  fettlement  made 
by  him,  or  any  inquiry  concerning  her  fortune,  has 
no  right  to  impeach  any  conveyance  which  ihe  has 
made  of  her  property,  for  her  own  feparate  ufe. 

ad.  That  there  is  no  inftance,  in  which  conveyances, 
made  by  a  woman  of  her  property  before  marriage, 
have  been  deemed  void,  becaufe  they  have  not  been  dif« 
clofed  to  the  hufband,  unlefs  .attended  with  fuch  cir- 
cumftances  as  proved  fuch  conveyances  to  be  fraudu* 
lent ;  and  that  fuch  conveyances  are,  in  the  cafe  of  a 
fecond  marriage,  where  there  are  children  by  a  former 
one,  reafonable  and  laudable,  and  often  favoured  in  a 
court  of  equity. 

3d,  That  it  was  impoffible  to  look  at  the  circum-* 
ftances  of  this  cafe,  without  perceiving  that  fuch  a  con- 
veyance, as  the  appellant  attempted  to  impeach,  might 
be  extremely  reafonable.  That,  if  it  be  poffible  ta 
conceive  the  hufband,  of  all  others,  who  ought  the 
leaft  to  be  permitted  to  queftion  any  fuch  difpofitions 
made  by  a  wife,  the^  appellant  was  that  hufband.  That 
cyery  ftep,  by  which  he  acquired  his  fuppofed  marital 

rights, 
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rights,  was  grofsly  fraudulent ;  and,  therefore,  it  would 
be  an  extraordinary  adminiftration  of  equity,  to  give 
him  the  property  of  his  wife,  which  the  law  has  fecured 
to  her,  as  the  reward  of  his  fraud.    That  his  attempt 
to  invalidate  the  deed  in  queftion,  mufl:  appear  ftill 
more  extraordinary,  it  having  been  determined  that  he^ 
by  terrors  of  perfonal  violence,  had  extorted  frt)m  the 
refpondent  another  deed,  for  the  purpofe  of  defeating^ 
this,  which,  by  the  appeal,  he  contended,  was  in  itfelf 
void. 


^c^  ^^^'         The  decree  was  affirmed,  with  ico  /.  cofts. 

of  Eq.  B.  I .  ^  J 

d.  2.  f.  6. 

Martins  v.  §  ^6.  Where  a  father  got  his  fon  to  execute  a  deed 

Buab.  336.      fecretly  on  the  morning  of  his  marriage,  charging  the 

eftate  which  was  fettled,  it  was  fet  aflde  by  the  Court 
of  Chancery,  as  being  in  fraud  of  the  marriage  agree- 
ment. 


Gilb.  Chat.  §  97*  Lord  Chief  Baron  Gilbert  fays,  if  a  hufband 

^^'  feifed  in  fee,  (hould  immediately  before  his  marriage, 

veil  the  legal  eftate  in  truftees,  to  difappoint  his  in- 
tended wife  of  her  dower,  fuch  a  conveyance  would 
be  reckoned  fraudulent ;  becaufe  it  was  made  with  an 
ill  confdence,  in  order  to  deprive  his  wife  of  the  pro^ 
vifion  made  for  her  by  the  common  law. 
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Section  !• 


TN  the  conftruftion  of  deeds,  there  are  two  forts  of  General 

rules ;  one  general,  and  applicable  to  every  kind   ciJ*^^*  .p  „ 
of  deed:  the  other  particular,  and  applicable  only  to   253. 
fome  one  kind  of  deed,  or  to  fome  particular  part  of  a 
deed. 

S  2.  Withrefpefltsto  the  firft  fort,  it  is  a  maxim  of  i  inft.  36  tf. 
the  higheft  antiquity  in  the  law,  that  all  deeds  Ihould  be   J^°J^^'  '54- 
cosilrued  &vourably ,  and  as  near  the  apparent  intention 
of  the  parties  as  poffible,  confiftent  with  the  rules  of  law. 
Benigna  funt  facienda  interpretationes  chartarum  propter 
fimplicitatim  laicorum^  ut  res  magis  valeat  quam  per  eat. 

S  3.  If, 
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S  3.  If,  however,  the  intendon  of  the  parties 
tontrary  to  the  rules  of  law,  it  will  then  be.otherwile  ; 
for  it  would  be  highly  improper  and  inconvenient  to 
{>erniit  private  perfons  to  contradid  the  general  rules 
of  law. 

Thus,  if  a  perfon  conveys  lands  to  another  and  bis 
lieirs  for  1 1  years,  the  executor  of  the  grantee,  and 
not  his  heir,  will  be  entitled  to  the  land  ;  becaufe  it 
is  a  rule  of  law,  that  a  term  for  years  is  but  a  chattel. 

2  Saand.  167.       S  4*  ^oties  in  verbis  nulla  eji  ambigmtas^  ibi  nulla 

expofitio  contra  verba  Jienda  ejl.  So  tlxat,  where  tlie 
intention  is  clear,  too  minute  a  ftrefs  ought  not  to  be 
laid  on  the  ftrid  and  precife  fignification  of  words  % 

K  loft.  38 1 1,    according  to  another  antient  maxim,  qm  baret  in  liUra^ 

baret  in  cortice. 

§  5.  Mala  grammatica  nm  vitiat  chart  am  }  fo  that, 
neither  bad  Latin^  nor  bad  Englijhy  will  make  a  deed 
void* 

§  6.  The  con{tru£Uon  ought  to  be  made  on  the  en- 
tire deed,  and  not  merely  upon  any  particular  part  of 
it.  Ex  antecedentibus  et  confequentibus  Jit  optima  inter* 
pretatio :  and,  therefore,  every  part  of  a  deed  ought, 
if  poiiible,  to  take  effed,  and  every  wofd  to  operate. 

I  IniU  183  «•       §  7*  A  deed  is  always  conftrued  mod    ftrongly 

againfl  the  grantor.  Verba  chart  arum  fortius  accipiuntur 
contra  proferentem  ;  et  qalibet  concejfto  fortiffime  coTitra 
dfinatorem  interpretanda  ejl.    For  the  principle  of  felf- 

3  iatercfl 
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intereft  will  make  men  fufficiently  careful  not  to  preju- 
dice their  own  intereft,  by  ufing  words  of  too  exten- 
five  a  meaning ;  and  all  manner  of  deceit  is  hereby 
avoided  in  deeds ;  for  men  would  always  affbd  ambi- 
guous expre'ffions,  if  they  were  afterwards  at  liberty  to 
put  their  own  conftrudtion  on  them. 

§  8.  Where  general  words  ft  and  alone  in  a  releafe, 
unqualified  by  any  recitals,  they  fhall  be  conftrued 
nxoft  ftrongly  againft  the  releafor ;  but  where  there  is 
a  particular  recital  in  a  deed,  and  thpfe  general  words 
of  releafe  areinferted,  the  generality  of  the  words  fhall 
be  qualified  by  the  recital. 

§  9.  A  releafe  was  executed  in  purfuance  of  an   Hennv. 
award,  in  which  a  releafe  of  all  demands  was  inferted.    ,  c-j      * 

'  I  old*  141, 

It  was  contended,  that  the  words  were  fuffident  to  re- 
leafe a  growing  rent ;  but  it  was  determined,  that  they 

(hould  not  have  fo  extenfive  an  effect,  bccaufe  they 
were  qualified  by  a  particular  recital. 

§  1 0*  A  diftindion  muft,  however,  be  made,  in  cafes 
of  this  kind,  between  an  indenture  and  a  deed-poll. 
For  tht;  words  of  an  indenture  executed  by  both  par- 
ties, are  to  be  confidered  as  the  words  of  both.  But, 
in  a  deed-poll,  they  are  the  words  of  the  grantor,  and 
fhall  be  taken  moft  ftrongly  againft  him. 

§  1 1.  If  the  words  of  a  deed  will  bear  two  different    i  inft.  42^ 
fenfes,  the  one  conformable  to  liw  and  juftice,  and  the 
other  againft  it,  that  fenfe  fhall  be  preferred,  which  is    • 
conformable  to  law  and  juftice :  for  it  is  alfo  a  maxim 

Vol.  IV.  E  e  of 


4iS 

Ucm  185  a. 


Tiih  XXZIL    Deed.    db.  xxiii.  %  1 1— -i  ^ 

of  law,  <iu<d  iegis  con/irudio  nenfacit  injuriam. 
If  a  tenant  in  tail  makes  a  leafe  for  life  generally,  it  ihali 
be  for  the  life  of  the  tenant  in  tail ;  for,  otherwife,  it 
would  operate  as  a  wrong. 


f  Tnd,  t2'h. 
Fearoe  Cant* 
Rem.  66. 
Ttt.  fi.ch.4. 
£.26. 


S  Id.  It  is  a  rule  of  law,  that  no  man  fltall  rs^fe  a 
fee-fimple  to  his  own  right  heirs  as  purchafers.     For,, 
where    an  ancellor,  by  any  fort  of  conveyance,  ap- 
points that,  at  his  death,  bis  heirs  fliall  by  gift  firon^ 
him  come  to  that  very  inheritance  which  the  law  o£ 
defcent  cafts  upon  them^  k  is  conftrued  as  a  raia  and 
fruitlefs  attempt  to  give  that  to  the  heirs,  which  the 
law  itfelf  vefts  in  them.    Thus,  Lord  Coke  fays,  if  a 
man  make  a  gift  in  tail,  or  leafe  for  life,  the  remainder 
to  his  own  right  heirs,  this  remainder  is  void,  and  be- 
hath  the  reverfion  in  him. 


Words  fome- 
ttmcs  rejcdr 

ed. 


513.  Where  there  are  any  words  in  a  deed  that 
appear  to  be  evidently  repugnant  to  the  other  parts  of! 
it,  and  to  the  general  intention  of  the  parnes^  they 
will  be  rejeded  as  infenfible :  for  the  words  are  not 
the  principal  things  in  a  deed,  but  the  intuit  and  defign 
of  the  parties* 


Smith  V. 
Parkhut({» 
3Atk.  J  35. 


§14.  Thus,  where  lands  were  limited  to  the  ufe  of 
A.  for  99  years,  if  he  fhould  fo  long  live,  and  from 
and  after  the  death  of  -rf.,  or  other  fooner  determina- 
tion of  the  eflate  limited  to  him  for  99  years,  to  the 
ufe  of  truftees  and  their  heirs  during  the  life  of  ^.9  to 
preferve  contii^ent  remaindersr  It  was  determined  by 
all  the  Judges  of  the  Court  of  King's  Bench,  that  the 
words,  ^  and  from  and  after  the  death  of  A.^^  fhould 

be 
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be  rejefted  as  infenfible,  and  repugnant  to  the  fubfe* 
quent  words.     And  thk  dtermination  was  affirmed  in  6  Bro.  ParL 
tbe  Houfe  of  Lords,  by  the  advice  of  all  the  Judges.      ^  35t• 
§  1 5.  An  evident  omiffion  or  nuftake  will  be  fup-   Omiflioiu 
plied  in  a  deed :  and,  therefore,  in  a  cafe,  where  the  ^"PP^^* 
name  of  the  bargainor  was  omitted  in  the  operative 
part  of  a  bargain  and  £ile,  yet  it  was  fupplied. 

§16.  Nathaniel  Lord  Say  and  Sele  conveyed  his  Lloyd  r. 
•cftate  to  B:  K.  for  the  purpofe  of  making  him  a  tenant   sele,  i  Salk. 
to  thtpracipe^  by  a  deed  of  bargain  and  fale,  which   34i.  10 Mod. 
was  worded  in  the  following  manner :  ^^  Witnefleth, 
^  that,  for  axid  in  confideration  of  5  s.  by  the  faid  B.  K. 
<*  to  the  fidd  Lord  5.  and  S.  in  hand  paid,  as  alfo  for 
^  the  cutting  off  all  intails,  ^c*  and  £3r  fettling  and 
^^  afliuring  the  lame  to  the  faid  Lord  and  his  heirs, 
««  doth  bargain,  fell,   and  confirm,  unto   the   faid 
^B.Xr^c. 

The  Court  of  King's  Bench  was  of  opinion,  that 
this  dted  pafled  the  freehold,  becaufe  fiich  was  the 
plain  intenticm  of  it. 

Upon  a  vmt  of  error  in  the  Hou&  of  Lords,  it  was     g^  „  - 
contended,  that  this  bargain  and  fale  could  net  convey  Ca.  73. 
any  eftate,  becaufe  it  was  not  mentioned  therein,  that 
any  perfon  did  bargain  and  fell  the  lands  in  queftion. 
There  appeared,  indeed,  the  words  bargain  and  fell, 
but  it  was  not  faid  who  bargained  and  fold,  and,  con-, 
fequently.  Lord  5.  did  not  bargain  and  felj^     On  the 
other  fide,  it  was  argued,  that  i(  appeared  prima  fade 

£  e  a  that 
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that  the  confideration  money  was  paid  by  B,  K.    to 
Lord  S.^  and  that  it  was  for  barring  all  intails  and    re- 
mainders in  the  premifes,  and  afTuring  the  fame  to  Lord 
S.  and  his  heirs.     That  it  appeared  as  well  by  this  deed 
itfelf,  as  by  the  evidence  on  the  trial,  that  the  manors 
and  lands  therein  mentioned,  were  the  eftate  of  JLord 
•5.,  and  that  the  intent  of  the  deed  was  to  make  B.  K. 
tenant  to  the  freehold,  in  order  that  a  common  reco- 
very might  be  fuflered.    And,  therefore,  the  Court  of 
King's  Bench  were  unanimoufly  of  opinion,  that  the 
freehold  was  well  conveyed,  by  the  deed.     The  judg- 
ment was  affirmed. 


wiicrca  §  i7«  If  a  deed  cannot  operate  in  the  manner  in- 

opcrarrirthc  tended  by  the  parties,  the  judges  will  endeavour  to 

Way  Intend-  conftruc  it  in  fuch  a  way  as  that  it  fhall  operate  in  fome 

cd,  it  will  be  .                      .           r  1                       f             * 

a11ow<rd  to  Other  manner,  it  being  a  maxim  or  law,  quando  qmd 

oth  *^*  Wa  "^^  ^^^  ^^^  '^^^^^  "^  ^^^*  i»^/^^/  quantum  valere  poteji.     In 

Shcp.  Tou.  confequcnce  of  this  principle,  it  has  been  determined, 

o2« 


Ch   12.  f .  2 
3>4 


that  a  deed  which  was  intended  to  operate  as  a  leafe 
Vide  ante        ^"^^  rcleafe,  or  bargain  and  fale,  but  could  not  take 

efieffc  in  that  manner,  was  held  to  be  good  as  a  cove- 
nant to  (land  feifed. 

§  1 8.  So,  where  a  conveyance  was  void  as  a  leafe 
and  releafe,  becaufe  the  releafor  had  only  a  term  for 
years  in  the  lands,  it  was  refolved^  that  it  (hould  ope- 
rate as  a  grant  and  affignment. 

^Ta^fl^all  v.  §  1 Q.  A  perfon,  poffeffed  of  lands  for  a  term  of 

GHb  E    R     999  y^^^s>  ^^^'  ^^^  ^  valuable  confideration,  by  leafe 
H3  and  releafe,  grants  bargain,  fell,  and  demife  them  to 

« 

truftees 
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truftecs  and  their  heirs,  to  the  ufe  of  himfelf  and  his 
wife  for  their  lives,  remainder  to  the  heirs  of  the  wife  j 
and  covenanted  that  he  was  feifed  in  fee. 

The  wife  died  without  iffue,  having  made  a  writing 
in  the  nature  of  a  will,  and  thereby  devifed  the  lands 
to  B.  and  his  heirs. 

« 

It  was  argued,  that  nothing  paffed  by  this  convey, 
ance  :  for,  it  being  only  a  term  in  grofs,  no  ufe  paffed 
to  the  truftees  by  the  ftatute  27  licit.  8.,  which  only 
raifes  a  ufe  out  of  a  freehold  ;  that  no  pfe  paffed  by 
the  leafe  for  a  year  or  bargain  and  fale  ;  and,  there- 
fore, the  releafe  could  not  operate  by  way  of  enlarge- 
ment. But  the  Lord  Chancellor  was  of  opinion,  that, 
although  this  conveyance  was  void  as  a  leafe  and  re- 
leafe, yet  the  hufband  being  in  poffeflion,  and  the  word 
"  grant"  being  inferted  in  the  releafe,  it  fhould  take, 
effeft  as  a  grant  or  affignment  of  his  whole  intereft  at 
common  law. 

§  20.  A  releafe  will  be  conftrued  to  operate  as  a 
grant  of  a  reverfion,  in  order  to  effeduate  the  intention 
of  the  parties. 

§21.  Robert  Edwards^  being  feifed  of  a  reverfion  Goocltu'c  v. 
h  fee  expedant  on  an  eftate  for  life,  by  deed  of  releafe  Cowp'597. 
did  renounce,  remife,  releafe,  and  for  ever  quit  claim 
all  the  faid  premifes  to  A.^  and  the  heirs  male  of  his 
body,  and  all  his  right,  title,  and  intereft  therein.  It 
was  contended,  that  nothing  paffed  by  the  releafe  in 
Ais  cafe,  for  want,  of  proper  operative  words ;  there 

E  e  3  were 
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were  appropriated  terms  to  every  conveyance,   ancfy 
where  the  word  **  grant  *'  is  ufed,  being  gema  gener-^^ 
liffimum^  if  the  inftrument  cannot  take  effed  according 
to  its  proper  form,  it  fhall  operate  in  fome  other,  if  by 
law  it  can.     But,  here,  the  words  are,  '^  renounce^ 
*^  releafe,  and  quit  claimj''  which  are  the  fpecial  fbnxx 
of  words  adapted  to  a  releafe  only  ;  therefore,  it  can«- 
not  operate  as  a  grant ;  i  Injl.  301.     "A  releafe  can- 
^^  not  operate  as  a  grant ;  becaufe  it  is  a  peculiar  man* 
Ante  Ch.  12.    ^^  ner  of  conveyance,  adapted  to  a  fpecial  end."     In 

the  cafe  of  Roe  v.  Franmer^  the  word  **  grant "  wa9 
ufed,  apd  fo  it  was  in  the  cafes  there  cited  ;  but,  here^ 
there  was  no  fuch  word,  nor  any  thing  equivalott  to 
it }  coniequently,  nothing  paflfed  by  the  deed. 

Lord  Maiufield.--^^^  The  rules  laid  down  in  re(pe& 
^'  of  the  conftrudion  of  deeds,  are  founded  in  law, 
^^  reafon,  and  common  fenfe :  that  they  fliall  operate 
««  according  to  the  intention  of  the  parties,  if  by  law 
they  may ;  and,  if  they  cannot  operate  in  one  fbrm^ 
they  Ihall  operate  in  that,  which  by  law  will  effedu* 
^'  ate  th^  intention.  But  an  obje&ion  is  made  in  diis 
^^  cafe,  which,  it  is  faid,  takes  it  out  of  the  general 
**  rule,  and  the  d9£krine  of  the  authorities  cited; 
^^  and  that  is,  that  in  the  releafe  in  queftion,  the  word 
^^  grant  is  not  made  ufe  of:  but  that  the  intention  of 
•*  the  parties  was,  to  pafs  all  the  right  and  title  of  the 
^^  plainti^  in  thefe  premifes,  is  manifeft  beyond  a 
«  doubt." 

Mr.  Juftice  A/ion  obfcrved,  that  this  was  the  com-» 
mon  wQXK^g  of  a  releafe,  but  though  in  the  ihape  of 

are- 
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jk  releafe,  if  there  were  fufEcieat  words^  it  might  o^ 
fate  as  a  grant. 

Judgment  was  gpiven  upon  another  point# 


22.  All  modem  deeds  contain,  in  the  granting 
part,  a  great  number  of  the  moft  operative  technical 
vrords.  Thus,  jin  a  releafe,  the  words  '^  grant,  bac» 
^  gain,  fell,  alien,  releafe,  and  confirm,'^  are  con^ 
ilantly  ufed ;  becaufe^  if  the  conveyance  fhould  not 
bappen  to  be  good  as  a  releafe,  it  may,  notwithftand- 
Ing,  operate  as  a  grant,  a  bargain  and  fale,  or  a  coni» 
^rmation. 

5  ^3»  Where  a  deed  may  enure  in  different  ways,  Wliw  Ae 
the  perfon  to  whom  it  i^  made,  fliall  have  his  ele£Hon  an^Elcaion* 
which  way  to  take  it,    As,  if  a  deed  of  grant  be  made  ^ow  to  tiKc. 

^  Sbep.Tau. 

by  the  words  ."  dedi  et  concejjiy^  this,  in  law,   may  83. 
amount  to  a  granti  feoffment,  gift,  leafe,  releafe,  con- 
^mation,  or  furrender ;  and  it  is  in  the  choice  of  the 
grantee  to  plead  or  ufe  it,  the  one  way  or  the  othen 

%  24^  Sir  l^f  H(:ywardj  being  feifed  in  fee  of  the  He^ward*s 
pianof  of  JD.,  ^c.  and  of  divers  lands  and  tenements,  S^?  '  ^  **P' 
whereof  part  was  in  demelhe^  part  in  leafe  for  years 
with  rents  referved,  and  part  in  copyhold,  by  inden- 
ture, in  confideration  of  a  fum  of  money  paid  to  him 
by  R*  W.  and  E.  P.,  demifed,  granted,  bargained,  and 
fold  tp  the  faid  R.  W.y  &fr.  the  faid  manors,  lands,  te« 
nements,  and  the  reveriions  and  remainders  of  them, 
with  all  rents  referved  on  any  demife,  to  hold  to  them 
{^^  their  affigns  prefently  after  the  deceafe  of  the  faid 

Ee4  /?.  %. 


424  Title  XXXIL     Deed.     Ch.  xxiii,  §  24. 

R.  Heywardy  for  the  term  of  1 7  years  ;  which  incien- 
ture  was  acknowledged  to  be  inroUed.     And,  after- 
wards, the  faid   Sir  /?•,  by  another  indenture,  cove- 
nanted with  T.  F.  and  others,  to  fland  feifed  of  the 
premifes  to  the  ufe  of  himfelf  and  the  heirs  of  his  body, 
and  no  attornment  was  made  under  the  firft  convey- 
ance.    The  qucftion  was,  whether  the  bargainees  fhould 
have  eltdion  to  take  by  the  bargain  and  fale  in  totOj  or 
by  the  demife  in  Mo,  notwithftanding  their   general 
entry  ;  or  whether  the  intereft,  which  pafled  as  an  inte- 
reft  at  common/  law,  (hould  be  preferred  before  the 
raiflng  an  ufe.     It  was  refolved  by  Popham  and  Ander-- 
fcny  Chief  Juftices,  ,and  the  whole  court  of  wards,  that 
R.  W.  and  E.  P.,  had  eleftion  to  take  it,  either  by  de- 
mife at  the  common  law,  or  by  bargain  and  fale  :  for, 
where  a  perfon,  feifed  in  fee,  for  money,  demifes, 
grants,  bargains,  and  fells  his  land  for  years,  he,  who 
is  owner  of  the  land,  by  his  exprefs  grant,  gives  elec- 
tion to  the  leffee  to  take  it  by  the  one  way  or  the  other, 
for  he  hath  fole  power  to  pafs  it  by  demife  or  bargain ; 
and,  therefore,  the  law  will  not  make  conftruAioa 
againft  fuch  exprefs  grant,  and,  namely,  in  this  cafe, 
where  it  would  tend  to  the  prejudice  of  the  kffees  : 
for,  if  the  law  fhould  force  them  to  take  it  by  demife, 
then  they  would  lofe  the  rents  referved  upon  the  leafes 
for  years. 

It  was  alfo  refolved,  that  this  right  of  eleftion  con- 
tinued, notwithftanding  the  alteration  of  the  eftate  by 
the  fecond  indenture,  the  death  of  the  leflbr,  and  the 
ilnft.i45«.    queen's  right  to  the  wardfhip  of  the  heir:  and  that, 

where  an  eftate  paffes,  and  the  donee  or  grantee  has  a 

right 
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rigtt  of  election,  fuch  right  defccnds  to  his  heirs  or 
executors. 

§  25.  Lord  Ho^^rr  fays,  if  an  aft  will  work  two  Hob.  R.  159. 
ways,  the  one  by  an  intercft,  the  other  by  an  authority 
or  power,  and  the  aft  be  indifferent,  the  law  will  at-  ^jf^^g^f^-g^ 
tribute  it  to  the  intcreft,  and  not  to  the  authority  ;  and 
fo  it  muft  be  taken,  iorJiBio  cedit  veritati.  But  where 
intereft  and  authority  meet,  if  the  party  declare  clearly 
that  the  aft  Ihall  take  effeft  from  his  authority,  or 
power,  there  it  (hall  prevail  againft  his  intereft,  for 
modus  et  conventio  vincuni  kg^m. 

§  26.  Since  the  ftatute  of  frauds,  no  averment  can  In  what  Cafes 
be  made  in  contradiftion  to  a  written  agreement :  and,  a^c  adn^ttcd. 
even  in  the  cafe  of  an  ambiguitas patens,  that  is,  an  am-    Treat,  of  Eq. 

"Tt    1  C  ^    f  I  ' 

biguity  which  appears  upon  the  face  of  the  inftrument, 

no  averment  is  allowed.     But,  in  the  cafe  of  an  ambi- 

guitas  latensj  an  averment  fupported  by  parol  evidence 

is  admiffible.     Hence  Lord  Bacon's  maxim,  2-?.  Jmbi-    Bacon*sTra. 

guitas  verborum  latens  veri^catione  fuppletur- ;  nam  quod 

ex  faRo   oritur  ambiguum,    verijicatione  fa£H  tollitur. 

Thus,  if  a  feoffment  be  made  of  the  manor  of  S.,  and    Vidc  i  Bro. 

the  feoffor  has  a  manor  called  North  5.,  and  another   ^'u^'^- 

'  5  bro.  rarU 

called  South  S.,  parol  evidence  will  be  admitted  to    Ca.  166. 
ihew,  which  manor  was  meant. 

§  27.  Where  the  words  of  a  deed  are  fo  uncertain,   Where  a 

,        ,      .  .  .  '    Deed  18  un. 

that  the  mtention  ot  the  parties  cannot  be  difcovered,  certain,  it  has 

the  deed  will  have  no  effeft.     Thus,  a  gift  to  A.  or  ""^  ^^'^" 

5.,  or  to  one  of  the  children  of  J.  5.,  he  having  four,  »  And.  R. 

\s  void  for  the  uncertainty.  ^^5* 

§  28.  Lands 


4t6 

Wiiid(more» 
V.  Hobarty 
Hob.  R.  313. 
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$  28.  Lands  \vtre  deitiifed  to  Thomas  Ihbarfy  JEut^ 
bendum  to  the  faid  Thomas  and  to  three  others  peiiQzis 
fucc^J/ive.     It  was  refolved,  that  no  one  could  take 
immediately^  but  Thomas  Hobart,  be<:aufe  b^  was   the 
only  party  to  the  deed,  and  the  reft  were  only  named. 
in  the  habendum ;  and  that  the  others  could  not  taHa^ 
by  way  of  joint  remainder  on  account  of  the  woir<i 
fucce/Jive^  and  that  they  could  not  take  in  fucceffioq 
for  the  uncertainty,  lyho  (houlji  tsfke  firft,  and  w|io 
ihould  follow. 


Conftru&ioa 
•f  Convey- 
ances to  Ufesi 
Cro.  £liz. 
308^. 
Leigh  V, 
Brace, 
Carth.  343. 
Makepeace  v* 
Fletcher, 
Com.  Rep* 

457- 
Goodtitle  V. 

i^okes, 

1  Wilf.  301. 

2  Vcf.  ^52. 

3  Aik.  734. 


§  29.  It  was  formerly  held,  that  conveyances  to 
ufes  Ihould  be  conftrued  like  wills,  that  is,  according 
to  the  intention  of  the  parties,  though  not  exprefled  in 
the  proper,  legal,  and  technical  words.    In  the  cafe  of 
Rigden  v.  Vallier^  where  the  queftion  was,  whether  in 
a  covenant  to  ftand  fcifed  the  words  were  to  be  conT 
ftrued  ftriaiy.  Lord  Hardwicke  fiud-r-?*  It  is  objedeci 
^*  that  there  is  no  warrant  to  conftrue  a  deed  to  ufe^ 
^^  as  to  the  limitations  and  words  of  it  in  a  greater 
^^  latitude  than  a  conveyance  at  common  law  y  and  if 
^'  conftrued  in  a  different  manner  would  caufe  great 
*<  confufion,  which  I  hold  to  be  true  in  general,  for 
^^  the  ftatute  joining  the  eftate  and  the  ufe  together, 
**  it  becomes  one  entire  conveyance,  by  force  of  the 
"  ftatute,  and  the  words  are  to  be  conftrued  the  fame 
**  way  ;  but  this  is  to  be  taken  with  fome  reftriftion, 
<*  As  to  the  words  of  limitation  in  a  deed,  they  are^ 
^<  to  be  fure,  to  be  conftrued  in  that  manner,  'oiz.  i^ 
*'  the  fame  fenfe  ;  but  where  they  are  words  of  rego* 
•'  lation,  or  modification  of  the  eftate,  and  not  wor<U 
^  of  limitation,  I  think  there  ia  no  harm  in  giving 

^«  ihem 
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^'  tliem  greater  latitude  in  deeds  OQ  the  ftatute  of  ufe$^ 
^*  which  are  trufts  at  coimnon  law,  than  in  feoffments^ 
^<  which  are  ftri£k  conveyances  at  common*  I^w/^ 

§  30.  If  it  (hould  be  eftabiiibed  that  conveyances  to 
ufes,  which  are  nffw  become  the  c(xnmon  affurances 
of  the  realm^  were  to  be  conitrued  in  the  fame  man* 
ner  as  wil|s^  even  with  refpe£t  only  to  the  words  of 
regulation^  or  modification  of  the  eftate^  fuch  a  doc- 
trine would  in  fome  degree  tend  to  introduce  all  that 
latitude  and  uncertainty,  which  now  prevail  in  the 
conftrudion  of  teftamentary  difpofitions.  Of  this 
opinion  was  the  late  Mr.  Booiby  the  mofl  able  con- 
veyancer of  the  laft  century,  who  fays  in  one  of  his 
opinions : — ^'  If  deeds  of  ufes  muft  be  governed  by  Csfes  ?n<} 
"  the  fame  rules,  as  prevail  with  refped  to  wills,  then  ^,^^270. 
^^  a  limitation  to  a  man^s  male  defcendant,  or  male 
<f  children^  may  create  an  eftate  tail ;  and  an  abfolute 
^^  inheritance  may  pais  by  a  limitation  to  the  ufe  of 
^*  the  grantee  for  ever }  which  will  produce  infinite 
^«  confufion.'* 

§  3 j[  •  Mn  Bootb^s  opinion  is  fully  confirmed  by  tho 
late  Lord  Chief  JufUce  Wiiles  and  his  brethren,  in  the 
cafe  of  Tapner  \.  Marlotty  where  his  Lordfhip  fays  j—  waici  Rcp^ 
**  As  to  what  was  infifled  upon,  that  a  conveyance  to  '^^* 
^^  ufes  is  to  be  conflrued  as  a  will,  and  in  a  different 
**  manner  from  other  conveyances,  we  are  all  clearly 
"  of  a  contrary  opinion :  for,  fmce  the  flatute  of 
"  uljps,  an  ufe  is  turned  into  a  legal  eftate  to  all  intents 
"  and  purpofes.  It  muft  be  conveyed  exadly  in  the 
"  fame  manner,  and  by  the  fame  words ;  and,  if  it 

"  were 
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•*  were  otherwifc,  as  mod  conveyances  are  now  made 

•♦  by  way  of  ufe,  endlefs  confufion  would  enfue.'* 

:2Bro.  R.233.  Lord  Thurlow  and  Lord  Kenyan  have  fully  aiTented  to 

3  Term  R.  ^  ^ 

765.  this  doftnne, 

Conftruaion        §3^-  Declarations  of  trufts  are  conflrued  in   the 
tionsofTnift.   f^ime  manner  as  other  conveyances,  where  an  eftate  is 
PcrneCont.     finally  limited  by  a  deed,  without  apy  kind  of  re- 
ference to  a  further  execution  of  the  truft,  by  a  con- 
veyance direded  to  be  made  :  for,  in  fuch  cafes,  any 
occafional  conveyance,   that    may  at    any  time    be 
required  of  the  legal  eftate  from  the  truftees,  may 
well  be  deemed  a  matter  of  form  only;   and  not 
otherwife  requifite  than  for  the  mere  purpofe  of  in- 
vefting  the  fubfifting  trufts,  whatever  they  may  be, 
V'ith  their  commenfurate  legal  eftates. 

Idem.  §  33.  But  a  declaration  of  truft,  whofe  eStQ,  is 

referred  to  another  conveyance,  direfted  to  be  made 
for  its  eftablifhment,  may  reafonably  be  confidered  as 
left  to  fome  degree  of  modification,  by  that  fupple- 
mental  part  of  the  deed,  viz.  die  conveyance  to  which 
the  completion  of  the  trufts  is>eferred :  and  fuch  con- 
veyance may  be  diredked  to  be  made,  fo  as  to  effeftuatc 
the  intentions  of  the  perfon  creating  the  truft,  with 
lefs  regard  to  the  ftrid  rules  of  conftra6tion,  than  iu 
a  cafe  of  a  truft  executed, 

Conftruaion        §  34-  With  refpeft  to  the  conftruftion  of  articles 
of  Articles.      Qj.  agreements,    it  is  different  from  that  of  regular 

conveyances :    for  articles  ,  are    only  confidered  by 
courts  of  equity  as  preparing  fomething  to  be  after- 

9  warch 


Title  XXXn.    Deed.    Cb.  zxiii.  §  ^^.—'^j.  429 

'wards  completed.     And  it  is  the  conflant  rule  to  look 

upon  them  as  merely  the  heads  of  the  points  agreed   Colka.  Jur. 

upon  between  the  parties,  and  as  minutes  drawn  by   2^1^.54?. 

them  to  lay  before  counfel,  in  order  to  dired  and 

guide  them  to  cany  the  intent  and  fcheme  of  the 

parties  into  execution :  and,  when  application  is  made 

to  the  Court  of  Chancery  for  that  purpofe,  it  will 

mould  them  in  fuch  manner  as  to  comprehend  what 

appears  to  be  the  manifeft  intent  and  defign  of  the 

parties  ;  not  paying  a  nice  adherence  to  the  legal  fenfe 

or  operation  of  the  words^  which  may  be  made  ufe 

of  in  frammg  the  articles. 

S  35.  Having  premifed  thefe  general  rules,  we  will   Particular 
proceed  to  the  expofition  of  the  feveral  parts  of  a  deed   ^ 
in  their  order. 

S  36.  With  refpedk  to  the  parties,  if  feveral  perfons  Parties/ 
join  in  a  deed,  fome  of  whom  are  capable  of  convey-  5  P'  ®"' 
ing  or  taking,  and  others  incapable;  it  Ihall  enure 
and  be  conftnied  as  the  deed  of  thofe  only,  who  are 
capable  of  conveying,  and  to  thofe  only  who  are 
capable  of  taking :  and  the  incapacity  of  fome  of  the 
parties,  will  not  render  it  invalid  as  to  thofe  who  are 
capable. 

§  37*  Although  a  tenant  for  life  can  only  grant  his 
own  life  eftate  j  yet,  if  he  is  joined  in  the  conveyance 
by  the  remainder-man  or  reverfioner,  they  may  grant 
the  whole  mheritance.     Thus,  if  a  tenant  for  life,    j  j^j^      ^ 
and  the  perfon  in  remainder  or  reverfion,  join  in  a   45  ^• 
feoffment  in  fee,  it  will  be  good :  for  each  paffes  his   \  Rep!  14  J. 

own 
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own  eftate^  the  tenant  for  life  the  fredtold  in 
fei&oii,  and  the  reverfioner  his  reverfion. 


RedtaL 
Shep.  T.  76. 
3  Cha.  Ou 

101* 


ShcHey  t. 
Wrigbt, 
Wflks  R.  9. 


Gnat. 


§  38.  With  refpeft  to  a  recital,  although  it  i$  not  a 
necefiary  or  eflendal  part  of  a  deed,  yet  it  may  be 
made  ufe  of  to  explain  any  doubt  which  may  arife 
f efpeding  the  intention  of  the  parties  i  but  in  itfelf  ft 
has  no  effed  or  operation,  nor  witt  it  in  general 
amount  to  an  eftoppel. 

$  39.  In  a  modem  cafe  it  was  refotved,  that  a  party 
executing  a  deed  is  eftopped  by  the  recital  of  a  parti* 
cular  fad  in  that  d^,  to  deny  that  hGL  And  there- 
fore, where  it  was  recited  in  the  condition  of  a  bond, 
that  the  obligor  had  received  divers  fums  of  money  for 
the  obligee,  which  he  had  not  brought  to  account,  but 
acknowledged  that  a  balance  was  due  to  the  obligee : 
It  was  holden  that  the  obligor  wa^  eftopped  to  fiiy  that 
he  had  not  received  any  money  for  the  ufe  of  the 
obligee. 

§  40.  As  to  the  granting  part  of  a  deed,  the  fol- 
lowing rules  are  to  be  obferved  : 


Shep.  Tou. 

89. 


I  ft.  When  any  thing  is  granted,  all  the  means  to 
attain  it,  and  all  the  fruits,  and  effeds  of  it  are  granted 
alfo,  and  ihall  pals  indufive^  together  with  the  thing 
itfelf,  without  the  words  "  cum  pertinentiis :"  for  it  is 
a  maxim  in  law,  cuicunque  aliquid  conceditun  ^i//7«o  ^ 
idjine  quo  res  ipfa  non  sjfefotuit. 


%  41.  Thus, 
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§  41.  Thus,  if  a  man  grants  a  piece  of  ground  in   pftz.  n.  B. 
the  middle  of  his  eiUte,  he  at  the  fame  time  impliedly   '^3- 
grants  a  way  to  come  at  it :  and  the  grantee  may  crofs 
his  land  for  that  purpofe,  without  being  guilty  of  a 
trefpafs ;  and,  if  the  grantee  is  obftrudted^  he  has  a 
remedy  by  a£iion. 

$42.  The  incidents,  which  are  neceiTary  and  ap-  10  Rep.  64. 
pendant,  will  in  mofl  cafes  pafs  by  tlie  grant  of  the 
principal,  without  the  ufual  wbrd  ^^  appurtenances/^ 
but  thd  conveiie  of  this  propofition  will  not  hold  :  for 
the  principal  will  not  pafs  by  a  grant  of  the  incident. 
Acceffirium  nan  duett ^  fed  feqmtur  fuum  principale. 

§  43«  As  to  the  habendum^  its  office  is  only  to  limit  Habendiut. 
the  certainty  of  the  eftate  granted :  and,  therefore,  it 
is  a  rule,  that  no  perfon  can  take  an  immediate  efUte 
by  the  habendum  of  a  deed,  when  he  is  not  iKuned  in 
Uie  premifes ;  for  it  is  in  the  premifes  of  a  deed,  chat 
&e  thing  is  really  granted. 

$  44*  Thus,  if  lands  be  given  in  the  premifes  <^  a  Broolu  v«^ 

deed  to  a  hufband,  habendum  to  him  and  his  wife ;  2  Roll.  Ab. 

the  wife  ^1  take  nothiqg,  becaufe  fhe  is  iiot  men-  ^:  .^ 

tioned  in  the  premifes*  ▼.  Hoban, 

Ante  f.  2H, 

I 

S  45*  There  are,  howcTjcr,  fome  exceptions  to  this 
rule :  ift.  If  lands  are  given  in  frank  marriage,  the  1  inft.  ai  «• 
wife,  who  is  the  objed  of  the  gift  may  take  by  the 
habendum^  although  fhe  is  ;iot  named  in  the  premifes. 
id,  A  perfon,  jiot  named  in  the  premifes,  may  take 
an  eftate  in  remainder  by  the  habendum.    3d,  If  no 

4  name 
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tiame  whatever  be  mentioned  in  the  prenufes,  theli  a 
perfon  named  in  the  habendum  may  take. 

I  Inft.  7#.  §  46.  There  is  a  cafe  in  2 1  &  22  Eliz.  where  the  twd 

**  ^*  Chief  Juftices  and  the  Chief  Blron  certified  to   the 

Chancellor,  that  a  leafe  was  good,  though  the  leflee 

was  named  in  the  habendum  only. 

§  47.  In  conveyances  to  ufes>  a  perfon  not  named 
Simmet'  ^  ^^  premifes  might  take  by  the  habendum.     As 

^^t:  where  Sir  T.  Beckenbam.  by  indentuj^  between  him 

13  Rep.  S5*  . 

and  John  Sammes  and  George  Sammesj  bargained,  fold, 
cnfeoflfed,  tffc.  to  John  Sammes  ;  to  hold  to  the  faid 
yohn  Sammes  and  George  Sammesy  their  heirs  and 
affigns,  to  the  ufe  of  them  and  their  heirs  for  ever :  It 
was  refolved,  that,  as  George  was  not  named  in  the 
premifes,  he  could  not  take  by  the  habendum ;  but, 
although  the  feoffment  was  good  only  to  John  and  his 
heirs,  yet  the  ufe,  limited  to  John  and  George  and 
their  heirs,  was  good,  becaufe  the  feifin  of  John  was 
fufficient  to  ferve  the  ufe  declared  to  George. 

« 

I  RqII.  Ab.  §  48.  Nothing  can  be  limited  in  the  habendum  of  a 

***  deed,  which  has  not  been  given  in  the  premifes  ;  be- 

caufe the  premifes  being  the  part  of  a  deed  in  which 
the  thing  is  granted,  it  follows  that  the  habendum^ 
which  is  only  ufed  for  the  purpofe  of  limiting  the 
certainty  and  extent  of  the  thing  given,  cannot  ifl- 
creafe  the  gift :  for  then  the  grantee  would,  in  feft, 
take  a  thing  which  was  never  given  to  him. 

§  49,  Thus, 
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$  49*  ThuSy  if  a  man  grants  a  manor  to  A.  baben^  Anon.%  Roil 
dwriy  together  with  the  advowfbn  of  the  church  of  i).;  '  ^*^ 
the  advowfon,  if  in  grofs,  will  not  pafs^  becaufe  it 
was  not  given  in  the  ptemifes.  But^  if  it  is  an  ad« 
irowfoR  appendant  to  the  manor  granted  in  the  pre<* 
mifes,  it  will  pafs :  for  in  that  cafe,  it  was  induded  in 
the  grant  of  the  manor* 

§  5**  Whete  the  habendum  is  repugnant,  and  ton-  Where  rt- 
trary  to  the  premifcs,  it «  void,  and  the  grantee  ^dll  £«Kfcu 
take  the  eftate  given  in  the  premifes.  This  rule  is  a 
tonfequence  of  the  maxim  already  dated,  that  deeds 
(hall  be  cohftnied  moft  fttongly  againft  the  grantor^ 
and  therefore  that  he  fliall  not  be  allowed  to  contra-* 
di£t  of  retra£t  by  any  fuhfequent  part  of  the  deed^ 
the  gift  made  ih  the  premifes* 

%  $i.  Thus^  if  lands  are  given  in  th?  premifes  of  a  Plowd«  ijj; 
deed,  to  J.  and  his  heirs,  habendum  to  J.  for  life, 
the  habendum  is  void,  becaufe  it  is  utterly  repugnant  - 
to,  add  irrecondleable  with  the  prenufes^ 

§  51.  tn  the  cafe  of  things  which  derive  their  cfftd  %  Rep.  23  i^ 
from  the  delivery  of  the  deed,  without  other  cere- 
mony,  and  which  lie  in  grant,  there  the  habendum,  if 
repugnant  to  the  premifes,  is  void.  As,  if  a  man 
grants  rent  or  common  out  of  his  land,  in  the  premifes 
of  a  deed,  to  one  and  his  heirs,  habendum  to  the 
grantee  for  years  of  for  life,  the  habendum  is  repug-- 
nant  and  void :  for  a  fee  paffed  in  the  premifes  by  tha 
delivery  of  the  dted^ 

Vox-.  IV*  F  f  $  53.  But 


434 

z  Rep.  24  «, 


Tttle  XXXn.    Deed.     Ch.  xxiii.  §  Si^SS'^ 

§  53*  But  when,  to  the  eftate  limited  by  the 
mifes,  a  ceremony  is  requifite  to  the  perfeftion  of  the 
eflate,    and  to  the  eftate  limited  in  the  habendum^ 
nothing  is  required  to    the  perfedion  and  eflence 
thereof,  but  only  the  delivery  of  the  deed  j  there, 
although  the  habendum  be  of  a  lefTer  eftate  than   is 
mentioned  in  the  premifes,  it  ihall  (land. 


Baldwin'i 
Cafe, 

2.1tcp.  23. 


«•» 


§  54.  Thus,  where  a  perfon  by  indenture,  cove* 
nanted,  granted,  and  demifed,  and  to  farm  let,  lands, 
to  Ann  Baldwin  and  Anthony  her  fon,  and  to  the  heirs 
of  the  faid  Anthony^  habendum  to  them  from  the  date 
of  the  fame  indeature,  until  the  end  of  ninety-nine 
years;   and  fo  on  from  ninety-nine  to  ninety-nine 
years,  until  three  hundred  years  were  expired:  so 
livery  of  feifin  was  made  according  to  the  faid  inden* 
ture.     It  was  refolved,  that,  as  livery  was  neceflary  to 
.   perfed. the  eftate  limited  in  fee,  nothing  would  have 
paifed  but  an  eftate  at  will,  if  the  deed  had  not  gone 
farther ;  but,  as  an  eftate  for  years  was  limited  in.  the 
iabendum^  it  was  good  prefently  by  the  delivery  of 
the  deed.     And  fo  it  appeared  to  have  been  the  inten- 
tion of  the  parties, .  that  the  deed  fiiould  take  e^ed.by 
the  delivery.  -    .  ^ 


WKcrc  It 
enlarges* 
abridges^  or 
ezplams  the 
Premifes. 
8  Rep.  154  h. 


*  ■        *     ■  ',  ■       •  .       •  *  • 

§  ^^.  There  are,  however,  feveral  cafes,  ^here  the 
7>abendum  is  allowed  to  enlarge,  abridge,  or  expljun 
the  premifes  J  for  it  is  a  rule  of  ccaftrufltion,  that,  where 
a  deed  firft  fpeaks  in  general  words,  and  afterwards 

^         *  -  *  ,  • 

defcends  to  fpecial  words,  if  the  fpeciz^  words  agree 
with  the  gdieral  words,  the  deed  fhall  be  intended 
accordmg  to  the  fpeaal  wordst 


TkU  XKXa.    Deed.    €brxxju.  §  s6--6o^  ^3$ 

V 

'  $  $6.  Thus,  where  no  eftate  is  Kmited  m  the  pre-    » Ip*-  '83 «* 
tnifes,  and  an  exprefs  eflate  for  years  is  limited  in  the  *        ' 

habendum  J  this  will  qualify  the  general  intendment  of  i':> 

the  premifes,  by  which  ^  eftate  for  life  would  other* 
.wife  have  paflfed. 

r  .  • 

-  '•  % 

§  57.  The  eflate,  given  in  the  premifcs,  may  be  en-  '  ^^^  ^99  *• 
larged  by  the  iab^dum.     Thus,  where  an  eftate  U  . . 

given  in  the  premifes  to  die  grantee  for  life,  habendum 
to  him  and  his  heirs,  the  grantee  will  take  an  eftate  in 
fee ;  for  Lord  Coke  fays,  the  habendum  may  enlarge 
the  eftate  given  in  the  premifes,  but  not  abridge  the 
.fame.  ,.  . 

^     $  58.  Although  the  nature  of  the  eftate,  given  ia 

the  premifes^.  cannot  be  entirely  altered  by  the  haben* 

dum;  yet  it  may  be  qualified  by  it :  for  in  that  cafe 

there  will  be  no  abfolute  repugnancy  between  the  prc- 

,mifes  and  the  habendum. 


N     4 


S  59.  Thus,  if  lands  are  given  in  the  premifes,  to  8  Rep.  154  i. 
A.  and  his  heirs,  habendum  to  him  and  the  heirs  of 

% 

his  body,  he  will  only  take  an  eftate  tail;}  becaufe  the 
habendum  qualifies  and  reftrains  the  gei^eral  import 
of  the  word  "  heirs,"  to  the  lineal  defcendants  of  the 
grantee. 

§  Co.  Lord  Coke  fays,  if  lands  be  given  to  B.  an4   ;  Inft*  w  \  «• 
his  heirs,  if  B.  have  heirs  of  his  body,  and  if  he  die 
without  heirs,  that  it  fhall  revert  to  the  donor,  this  is 
an  eflate  tail,  and  it,  fhall  revert  to  the  donor,  ; 

Ff2  ,  *       %6iM 
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Thurman'f 
t  RoL  Ab. 
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5  6i.  If  a  perfon  gives  lands  to  ^.  and  his  hdn, 
habendum  to  him  and  the  heirs  of  his  body,  remainder 
to  a  (hanger  in  fee }  this  ihall  qualify  and  reftrain  the 
cftate  given  in  the  premifesi  fo  as  to  reduce  it  to  aa 
eftatetail:  for,  otherwife,  the  limitaticm  of  the  re- 
mainder over  would  be  void.  . 


T.  JoBCf  4* 


I  In«.  183  5. 


562.  Where  lands  were  granted  fo  A.  and  his  heiry^ 
habendum  to  him  and  his  heirs  for  three  lives ;  the 
habendum  was  conftrued,  fo  as  to  abridge  the  cftate- 
given  in  the  premifes  to  an  eftate  for  three  fives. 

5r  63.  If  a  leafe  be  made  Co  two  perfbns,  baiendtem 
the  one  moiety  to  the  one,  and  the  other  moiety  to 
the  other ;  the  habendum  makes  them  tenants  in  com* 
mon,  whereas  by  the  premifes,  they  were  joint- 
tenants. 


Where  It  18 
not  controlled 
iy  the  Prs- 
mifcs. 


%  64.  Where  the  premifes  and  the  habendum  of  a 
deed  are  equally  clear  and  explicit,  the  former  v^ill  not 
be.  controlled  by  the  latter,  but  both  will  be  allowed 
to  hare  an  operation ;  it  being  a  rule  of  law,  that 
a  deed  ihall  be  conftrued  in  fuch  a  manner,  that 
each  part  of  it  may^  be  efiedual,  if  they  cw  ftanci 
together. 


»Rcp.  154 1^      5  ^5*  Thus,  if  lands  are  given  m  the  praniTes  to  a 

perfon  and  the  hefars  of  his  body,  habendum  to  him 
and  his  heirs,  he  will  take  an  eftate  tail  with  a  fee 
fimple  expedbnt  thereon:  for  it  is  a  maxim,  that 
leneralis  claufxda  non  porrigiiur  std  ea^  qtue  antea  fped^ 
0liter  Junt  comprebenfa.    And^  therefore,  when  the 

4  deed 
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4eed  at  firil  contains  fpecial  words,  and  afterwards 
/Concludes  in  general  words,  both  words,  as  well  gene* 
jral  as  fpecial,  ihall  ftand* 

5  6^  In  Ibme  cafes,  a  gift  to  a  perfon  and  his 
iieirs,  habendum  to  him  and  the  heirs  of  his  body,  has 
been  held  to  pafs  an  eftate  tail,  with  a  fee-fimple  ex- 
|>eftant.    As,  where  lands  were  given  to  huiband  and  Tumnuui  w^ 
•wife  and  to  their  heirs,  habendum  to  them  and  the  CroJK.47& 
heirs  of  their  bodies ;  it  was  held  that  the  grantee 
look  an  eftate  tail,  with  a  &e  fimple  expectant :  but 
Af  n  Ifargrave  has  obferved,  that  this  cafe  was  attended    t  Inft.  1 1 4. 
<with  circxuQftaqices,  particularly  ihewing  an  intention 
to  pafs  both :  for  there  was  a  referyation  of  tenure  to 
ihe  lord  paramount,  which  could  not  be,  if  only  an 
^ellate  tail  pafled  to  the  donee,  and  the  reverfion  had 
vsmained  in  the  donor  $  t^r  thcQ  the  tenuri^  a^uft  have 
))een  of  the  dP^^oiTy* 

5  67.  Hie  wot4s9.  inferted  Iq  the  habendum^  for  the   Wordi  of 
purpofe  o£  {hewing  the  (juantity  of  eftate  intended  to  JjJ^paJ^iafc 
be  given,  are  called  words  of  limitation ;  in  contra* 
difUndioo  to  the  words  in  the  premifes,  by  which  the 
lands  ^e  given  ^    and  which  are   called  words  of 
purchafe, 

Thus  Mn  Peame  fays,—"  In  g^eral,  words  of  Cont,  Rom 
**  purchafe  are  thofe  by  which,  taken  abfolutely  with.   '^  * 
**  out  reference  to,   or  jconnedlion  with  any  other 
'^  words,  the  eftate  firft  attaches,  or  is  confidered  as 
f^  commencing  in   the  perfon  defcribed  by  them; 
H^  whiUt  Vprds  of  limitation  operate  by  reference  to, 

Ff3  ^*  or 
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'*  or  connedion  \vith  other  words,  and  extend  or  mo» 
"  dily  the  eftate  given  by  thofe  other  words,'* 

Idem  107.  S  ^S*  ^^«  Feame  had  previoufly  obferved,    that, 

when  the  word  heirs^  ^c.  operate  only  to  expand  an 
.  eftate  in  the  anceftor,  fo  as  to  let  the  heirs  defcribed 
into  its  extent,  and  entitle  them  to  take  derivatively 
through  or  irom  him,  as  the  root  of  fucceflion,  or 
perfon  in  whom  the  eftate  is  confidered  as  commenc* 
ing,  they  are  properly  words  of  limitation ;  but  when 
they  operate  only  to  give  the  eftate  imported  by  them^ 
to  the  heirs  defcribed  originally,  and  as  the  perfons  in 
whom  that  eftate  is  confidered  as  commencing,  and 
not  derivatively  from  or  through  the  anceftor,  they 
are  properly  words  of  purchafe. 

§  69.  In  ibme  cafes,  the  fame  words  operate  as 
words  of  purchafe,  and  alfo  as  words  of  limitation. 
Thus,  where  lands  are  limited  to  A.  for  life,  re- 
mainder to  the  right  heirs,  or  heirs  of  the  body  of  J?., 
thefe  are  words  of  purchafe,  inafmuch  as  they  defcribe 
the  perfons  who  are' to  take  the  eftate  in  the  firft  in* 
ftance  ;  and  are  alfo  words  of  limitation,  for  they  give 
an  inhtrif able  quality  to  the  eftate,  and  Kmit  the  coitf  (ij 
pf  defcent« 


TITLE 


> 
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TITLE  XXXII- 


DEED. 


CHAP.  XXIV. 

The  fame  SubjeSl  continued. — By  what  Words  different 

EJiates  may  he  created. 


§  I.  ^hat  Words  create  an  EJIate 

in  Fee* 
A.  The  Word  Heirs  mu/i  be  ufedm 
8.  JExceptions. 
24.  Whai  Words  create  an  Eftate 

Tail 
25*  Limit atton    to   A.   and  his 

Heirsy  Remainder  over, 
29.  Limitation  to  A,    and   bis 

Wifcy  and  the  Heirs  of  the 

Body  of  A.  or  his  Wtfe, 
36.  EffeS  of  a  Limitation  to  the 

Heirs  of  the  Body  of  A.     j 


40.  UfualmodeofrtnuttngEftaiei 
Tail. 

42.  What  Words  create  an  Eftati 

for  Life, 

43.  what  Ivords  create- a  Joint* 

tenancy, 
46.  What  Words  create  a  Tenancy 

tn  common, 
52.  What    Words    create  Crofs 

Remainders. 
6x.  What  Words  create  a  Gondii' 

tion. 


SedUon  x* 


^T7ITH  refpeft  to  the  words  required  by  the  law^   What  Words 
to  create  an  eftate  in  fee  fimple,  it  is  laid  down  gft^^g  -^  ^cc. 
by  Littleton,  §  i.  and  alfo  by  Lord  Coke,  that  in  all 
feoffments  and  grants,  the  word  Aeirs  is  abfolutely 
neceflary  for  thatpmrpofe;  and  cannot  be  fuppiied 
by  any  other  word  whatever. 


§  2.  Mr.  Madoxj  in  the  diflertation  which  he  has 
prefixed  to  his  Celle^ion  of  Ancient  Charters,  contends, 
that  this  maxim  is  not  fo  old  as  is  generally  fuppofed, 
for  that  formerly  there  were  feveral  modes  of  expref-* 

F  f  4  fion 
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fion  by  which  an  eftate  m  fee  fimple  might  have 
created)  without  the  word  bein :  fuch  as  to  the  feofiiae 

<      at 

etfuhj  or,  fuis  ptjl  iffutn^  or  babendum  et  jure  b^r^^r 
I  lot.  23  h     *^^^^  perpetuo  pojftdendum.     So  that  it  is  probable,    this 

maxim  was  not  fully  eftablilbed  until  the  principles 
of  the  fpudal  law  became  generally  adojited. 

fnfi,  17  *,  J  2*  The  form  of  a  gift  in  fef^fimple,  in  BraSon*% 

time,  was^  babendum  tali  et  baredibus  fids  de  me  et 
baredibus  meis^  or^  tali  et  baredibusfmj  vel  cut  terram 
illam  dare  vel  ^gnare  volueritj  with  a  claufe  of  war* 
ranty, 

Tbe  Word  $  4*  It  may,  however,  be  now  laid  down  as  a  gene^ 

H^rsmuflbc  y^l  rule,  that  in  all  fcofiments  and  grants  to  natural 
Tit.  If.  ch.4.  perfons,'  and  alfo  in  all  conveyances  deriving  their  effed 

from  the  ftatuti;  of  ufes,  no  other  word  but  the  word 
heirs,  however  ftrong  the  intention  may  appear,  will 

create  an  eftate  in  fee-fimple.    And  it  is  ohfervable, 

<  .   .   ■        ■  '  ■        . 

^hat  there  is  really  np  other  word  in  the  Englljb  lan« 
.  guage  expreflive  of  all  the  drcumftances  which  confti^ 
tute  the  idea  of  an  heir, 

Plo^d.  28.  S  5*  "^  g^t  to  a  man,  et  baredibus^  with  livery  of 

ieiiin^  though  the  word/uU  be  omitted,  will  pafs  an 
eftate  in  fee-fimple ;  begaufe  livery  of  feifin  ihall  bf 
taken  moft  ftrongly  agamft  the  perfon  who  makes  it. 

Idem  •.4.  S  ^«  It  is  faid  by  Lord  Coie^  that  if  lands  are  given 

tp  a  man  and  to  his  heir,  in  the  fmgular  number,  be 
win  not  take  an  eftate  in  fee.  But  Mr.  Hargrave  ob* 
ferves,  that,  according  to  many  authorities,  heir  may 
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be  mmen  colUSlivum^  and  operate  m  tb^  &mf  rojtnner 
as  heirs  in  the  plipral  number^ 

S  7.  It  was  determined  !m  a  modem  cafe,  that  die  "^  ^* J5*"? 
words',  to  the  x^^  of  all  ^nd  every  die  child  pr  chiU  r,  |f. 
dren,  equally,  fhare  and  fhare  alike,  if  more  ^an  one 
as  tenants  in  common,  and  not  as  joint-taunts,  and  if 
but  one  child,  then  to  fuch  oply  child,  h|s  or  her  heirs 
pr  affigns  for  ever,  ihould  be  conftrued  fo  as  to  create 
an  eftate  in  fee  in  all  the  duldren  &  the  words  his  or 
her  heirs  being  allowed  to  operate  as  words  of  limitar 
don  on  all  the  preceding  words  in  the  fentence» 

5  8.  The  rule,  diat  the  word  heirs  is  abfolutely  nOf  Excepdoitf, 
ceflary  to  create  an  eftate  in  fee-fimple,  admits  of  a 
few  exceptions.    Thus,  if  a  father  enfeoffs  his  fon,  to   i  inft.  9  i, 
hold  to  him  and  his  heirs,  and  the  fon  re-enfeoffs  the  *' 
father  as  &lly  as  the  £ither  enfeoffed  him^  an  eftate  m 
fee-fimple  will  pafs ;  for,  in  this  cafe,  the  ndnd  is  car« 
ried  to  the  idea  of  an  heir,  as  clearly  as  if  the  word 
heir  had  been  inferted  in  the 


-•IlllM^II 


5  9«  If  one  coparcener  or  joint-tenant  releafes  all  his  u^, 
right  to  the  other,  it  will  pa&  a  fee,  without  the  word 
heirs. 

$10.  So,  if  one  jcpparcener  grants  a  rent  to  the  id,  10  «• 
other,  for  owelty  or  equality  of  partidon,  an  eftate  in 
fee-fimple  in  the  rent  will  pafs,  without  the  wprd  heirs ; 
for,  as  the  rent  comes  in  lieu  of  the  inheritance,  it  has 
as  fbong  a  reladon  to  the  inheritance  as  if  the  word 
heirs  had  been  mendoned. 

S  "'  In 
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Title  XXXIL    Deed.    Ch.  xxiv.  §  1 1— 1 5. 

§  1 1.  In  rcleafes  that  enure  by  way  of  mitter  le 
we  have  feen,  that  the  word  heu-s  h  not  neceffary  to 
create  an  eftate  in  fee-fimple. 


1  Inft.  92. 


§  1 2«  In  conveyances  to  corporations,  whether  fble 
or  aggregate,  the  word  heirs  is  not  neceflary  to  create 
an  eltate  in  fee-fimple.    But  the  law  makes  a  diflmc- 
tion  between  a  coporation  aggregate  and  a  fole  copora*- 
doD,  for  a  feoffment  to  a  corporation  aggregate  mil 
pafs  a  fee-fimple,  without  any  words  of  limitation  what-» 
ever ;  whereas,  in  a  feoiFnient  to  a  corporation  ible^ 
an  eflate  in  fee  will  not  pafs  without  the  word  fuc- 
ceflors^ 


1  Inft,  9  h. 


What  Words 
create  an 
Eftate  Tail. 
1  Inft,  20  «. 


§  13.  In  a  grant  to  the  king,  an  eilate  in  fee-fimple 
will  pafs  without  either  the  word  heirs  or  fucceffors ; 
partly,  on  account  of  his  prerogative,  and,  partly,  be- 
caufe,  in  judgment  of  law,  the  king  never  dies. 

§14.  With  refpefl:  to  the  words  which  are  neceffary 
to  create  an  eftate  tail  in  a  deed,  it  is  faid  by  Lord 
Coke^  that  the  word  heirs  is  as  neceffary  to  the  creatioa 
of  an  eftate  tail,  as  to  that  of  an  eftate  in  fee-fimple  \ 
for,  as  every  eftate  tail  was  a  fee-fimple  at  common 
law,  and  as  no  fee-fimple  could  be  created  without  the 
word  heirs,  it  follows,  that  an  eflate  tail  could  not  be 
created  without  that  word. 


1  Inft.  20  ^. 

Ncvel  V. 

NcvcU 

I  Roll  Ab. 

S87. 


5  1 5*  Lord  Coke  iz^ty  if  a  perfon  gives  lands  or 
tenements  to  a  man  etfeminifuoy  or  exitibus  vel  prolh 
bus  de  corporefuoy  to  a  man  and  to  his  feed,  or  to  the 
iflues  or  children  of  his  body,  he  hath  but  an  eftate  for 

Ufcj 
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Kfe  ;  for,  although  the  ftatute  De  Do  nis  provide*,  that 

the  will  of  the  donor  ihall  be  obferved,  yet  that  will 

and  intent  muft  agree  with  the  rules   of  law.    And 

Littleton^  in  his  reading  oil  this  ftatute,  holds,  that  a 

gift  to  man  et  exitibus  de  corf. ore  fuo  legitime  procreatis^ 

or  feminifuoy  only  pafles  an  eftate  for  life.    This  doc*   Makepeace  ^ 

trine  is  ftill  held  to  be  law,  the  word  iffue  never  having   q^^  R?4cy, 

been  allowed  to  operate  in  a  deed  as  a  word  of  limi^   4V€f,  Jan. 

tation. 

S  16.  No  technical  words  are,  however,  required, 
to  reftrain  the  general  import  of  the  word  heirs  to  the 
immediate  deicendants  of  the  body  of  the  donee,  and^ 
therefore,  any  words  that  fliew  the  intention  of  the. 
grant,  will  be  fufGcient  for  that  purpofe. 

5  17*  Lord  Coke  fays,  if  lands  be  given  to^.  et  ilQft.ao». 
baredibus  quos  idem  B.  de  prima  uxorefua  legitime  pro^  ^ 

crearety  this  is  a  good  eftate  in  fpedal  tail,  although 
he  has  no  wife  at  the  time,  without  the  words  de  cor-^ 
fore.  So  it  is,  if  lands  be  given  to  a  man  and  to  hia 
heirs  which  he  (ball  beget  pf  his  wife ;  or  to  a  man  et 
baredibus  de  camefua  ;  or  to  a  man  et  baredibus  defe  : 
in  all  thefe  cafes,  an  eftate  tail  is  created^  though  the 
words  de  cor  fore  are  omitted, 

%  \%.  Lord  Coke  alfo  fays,  that  the  word  engendres^  Iden  «.  j. 
or  begotten,  may  be  omitted :  and  if  the  word  hcfrocre* 
andisy  or  quos  frocreaverit^  the  eftate  tail  is  good  :  and, 
as  frocreatis  Ihall  extend  to  the  iffues  begotten  after- 
wards,  fo,  frocreandis  fliall  extend  to  the  iffues^  begot^ 
t€p  before.    Lord  Hale  has  obferved  on  this  paflage,   ' 

that    * 
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that  "^hs^  the  wcv<iLi  were,  m  fofterum  frocr^ondis^ 
Iboi  boiTi  before  (hall  be  excluded^  OQ  aj:couQjt  c^  die 
peculiar  force  pf  in  poftmtm* 


Ph.  aj.  £  59.       S  19.  It  has  been  ftated^  that  where  lands  we  gbm 

ia  the  premifes  cf  ft  deed  to  if .  and  his  heirs,  i&^t^MU&MP 
to  him  and  the  heirs  of  hin  body,  be  will  only  ta]ke  v^ 
0ft^  tail. 


Bro.  Ab.  Ttt. 
Dcyifei. 


Abnfa^m  ? • 

Cro.£lur. 
♦71.     " 


Beretford't 
Cafe,  7  Rep. 


5  2o.  Littleton  fays,  if  lands  are  given  to  a  man  and 
his  heirs  males,  or  to  a  man  and  his  heirs  femalesy  the 
donee  will  take  an  eftate  in  fee ;  becauf«  the  gift  docs 
act  fpeeify  from  'pfaat  body  the  hqf  s  ma}e  or  fiepiale 
^1  iSxa^ 

§  SI.  A  feoffment  was  made  t^  the  uie  pf  the  feoffee 
and  his  heirs  of  his  body,  and,  for  default  of  fuch  iffue, 
tq  G.  D.p  aoid  ta  his  heus  B^Ies  kwfuUv  engendeved^ 
piiif  fbr  flefiinlt  of  fiic^  ifliie,  to  the  right  heirs  oi  the 
feoffor.  /Lli  the  Jndges  were  of  opinion,  that  Q.  Df 
took  an  eflate  in  fee }  and  that  k  eouhl  not  be  an  eftate 
tail,  becaufb  there  was  not  ^y  hcfy  ftoai,  Vfh<m  his 
bdr  male  ihoi^d 


5  aau  But  if  there  be  any  other  words  in  ^  gift  of 
dus  kind,  from  which  an  intention  to  reftrain  the  g^ 
Aerality  of  the  words  beh*s  niales  to  the  body  of  the 
grantee  can  be  inArred,  foch  gt&  will  be  conihued  tQ 
pafs  an  eftate  taiL 

S;  ^5.  A  fboffment  was  made  to  the  u&  of  tfaefeofbi? 
ht  life,.  lemainder  to  t3ie  u&  of  ^r^  Merejrfbrdx  ^ 

mi 
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to  the  heirs 


and  heir  of  the  feoffor^  and  the  hdrs  m 

body  lawfully  begotten ;  and  for  default  of  fuch 
to  the  ufe  of  Aden  Beresford^  and  the  hdrs  males  oi 
the  faid  Aden  Beresfird  lawfully  begottra ;  and,  for 
default  of  fuch  iflue,  to  the  ufe  of  Thomas  Beres* 
firdy  Vfc. 

The  queflicm  was,  what  eftate  Aden  Beresford  too\i  j 
and  k  was  contended,  upon  the  authority  of  Abraham  Ante  Lti.' 
T.  Twiggy  that  he  took  an  eftate  in  fee-fimple.  But  it 
was  refolved  by  the  court,  that  Aden  took  only  an  eftate 
tail,  becaufe  there  were  words  equivalent  to  the  words 
de  corp$re. 

%  %^  Lord  Coke  fays,  if  lands  are  given  to  A.  et  i  jnft.  so^iL 
haredHus  de  eorpore/uoy  remainder  to  B»  infcrmafree^ 
diRa^  this  is  a  good  eftate  tail  to  £«,  for  that  in  former 
pr^dida  includes  the  other.  If  a  man  letteth  lands  to 
A.  for  life,  remainder  to  B.  in  tail,  remainder  to  C. 
in  forma  pradiSoy  it  is  void  for  the  uncertainty ;  but 
if  it  had  been  in  eademforma^  this  had  been  a  good 
eftate  taul }  for,  idem  femper  proximo  antecedenti  re* 
fertur. 

%  25.  It  is  laid  down  by  Hales  Jufticei  arguendo^  in  Limltaiionta 

4  jEi/w,  6.,  that  if  land  is  pven  to  one  and  to  his  httrs,  h^|J"*^^. 

and  if  the  donee  die  without  heir  of  his  body,  that  it  aainde^orcn 

fliall  remain  to  another,  this  fhail  be  a  good  tail  by  the  v,\i^Tii's« 

equity  of  the  flatute,  although  it  be  out  of  the  words ;  Ch.  >.  fc  19. 
and  this  doctrine  has  been  confirmed  by  feveral  cafes. 

S  a6.  A  feofl^ent  was  made  to  the  firft  fon  who  ^ecV^  Cafe^ 
ihould  have  iflue,  and  to  his  heirs,  and,  f&r  defismk  of  Lit.Rep.344, 

fuch 


1 
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Idte  ▼.  Cook, 
1  P.  Wms.  70. 


Limitation  to 
A>  and  his 
Wife  and  the 
Heirs  of  the 
Body  of  if., 
Or  of  his 
Wife. 

Lit.  f.  a6, 27, 

a?. 


diat 


Ttik 


7 


/This  ixras  held  to  be  an 


,<^ 


§ 
/ 


/ 
vftie 


ihouh 


ts  mstde  ta  the  afe  of  the  feofibr 
le  ufe  of  his  fon  Tbtmas^  and 
'  and,  for  default  of  iflue  of  the 
homos ^  to  the  ufe  and  behoof  of  the 
it  feoffor.    The  court  faid,  that  the 
^  feoffor  was  plain^  that  an  eftate  in  fee- 
/s  to  his  foni.     It  was  no  mofe  than  if  a 
gift  had  been  made  to  a  man  and  his  heirs,  viz.  to  the 
heirs  of  his  body.    And  judgment  was  given,  that  it 
was  only  an  eftate  tail. 

§  28.  In  a  fubfequent  cafe,  where  lands  were  limited 
^o  the  ufe  of  Valentine  and  Alice  his  wife,  pro  et  durante 
termino  viiarumfuarum^  et  haredum  et  qfftgnatorum  fra^ 
diSlorum  Valentini  et  AUciay  et  pro  defeSlu  talis  exitusy 
to  the  ufe  of  the  right  heirs  of  the  grantor  for  ever. 
It  was  held  by  Lord  Chief  Juflice  Holt^  Fowls ^  and 
Powell^  that  this  was  an  eflate  in  fee ;  contrary  to  the 
opinion  of  Gouldy  who  thought  it  fhould  be  conflruecf 
an  eftate  tail,  that  being  the  intent  of  the  grantor. 

§  2^.  Littleton  fays,  if  tenements  be  given  to  a  man 
and  his  wife,  and  to  the  heirs  of  the  body  of  the  man, 
in  this  cafe,  the  hufband  hath  an  jeftate  in  general'  tail, 
and  the  wife  an  eflate  for  term  of  life.  Alfo,  if  lands 
be  given  to  the  hufband  and  wife,  and  to  the  heirs  of 
the  hufband  which  he  fhall  beget  on  the  body  of  his 
wife,  in  this  cafe,  the  hufband  hath  an  eflate  in  fpecial 
tail,  and  the  wife  but  an  eftate  for  life.    And  if  the  gift 

be 


i 
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.  be  made  to  the  huiband  and  to  his  wife,  and  to  the  heirs 

• 

of  the  body  of  the  wife  by  the  hufband  begotten,  there 
the  wife  hath  an  efcate  in  fpecial  tail,  and  the  huiband 
but  for  term  of  life.  But  if  lands  be  given  to  the 
hufband  and  the  wife,  and  to  the  heirs  which  the  huf- 
band ihall  beget  on  the  body  of  the  wife,  in  this  cafe, 
both  of  them  have  an  eftate  tail ;  becaufe  this  word, 
.heirs,  is  not  limited  to  the  one  more  than  to  the 
other. 

§30.  Lord  Coke  has  obferved  on  thid  paflage,  that   x  Inft.  i6m. 
the  word  heirs  is  nomen  operatiyum^  to  which  of  the     '  ^' 
.  donees  it  is  limited,  it  createth  the  eftate  tail : .  but  if  it 
.  incline  no  more  to  the  one  than  to  the  other,  then  both 
do  take ;  and  therewith  accords  the  cafe  3  Edw.  3., 
where  it  appeared,  quod  Robertus  De «?.  dedit  Jobanni 
De  Ripariis  et  Matilda  u^ori  ejus^  et  haredibus  quos 
idem  Johannes  de  cor  fore  ipjius  Matilda  procr ear et^  Iffc; 
.and  this  was  adjudged  to  be  an  eftate  in  fpecial  tail  in 
.  them  both,  becaufe  the  eftate  was  equally  tailed  to  the 
heirs  of  the  baron,  as  to  the  heirs  of  die  wife* 

> 

S  31,  In  conformity  to  the  above  paffages,  it  has   FearncConu 

,becn  long  eftabliflied,  that  where  a  limitation  is  made   ^^™-  45- 
to  the  heirs  of  the  body  of  the  wife  by  the  hufband  to  be 
begotten,  the  wife  will  take  an  eflate  tail.     But  if  the 

, words  are  to  the  heirs  upon  or  on  the  body  of  jhe  wife, 

,by  the  hufband  to  be  begotten,  both  hufband  and  wife 

'  take  an  eftate  tail. 

S  3^'  Thus,  where  the  limitation  was  to  the  huf-   Repp«v. 
j|)juxd  and  wife  for  their  lives^  remainder  to  the  fiurft  and   Bouham, 

'  YcW.  131. 

'•      .  ^  other 


44* 
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other  fon^  of  the  body  of  the  wife,  remainder  to    the 
heirs  of  the  body  of  the  wife  by  the  huiband   to    be 
begolte&9  it  was  held  an  eflate  tail  in  the  hnfbandL 
But  the  court  £iid^  if  it  had  been  to  the  heirs  which 
ifae  faufband  fliaU  beget  m  the  body  of  the  wife^  it 
wodld  hate  created  an  eftate  tail  in  both ;  for  which, 
was  dted  19  Betii  64  75  a.  giving  the  fame  reafbn  as 
Lhileton  does^  beeaufe  the  word  hdrs  is  indiSerencly 
limited  to  both4 


Taylor^  Sty. 
3»5- 


$  33^  J4  levied  a  fine  ta  the  ofe  of  himfdf  for  life, 
then  to  bis  fon  for  life,  then  to  the  ufe  of  the  intended 
wife  for  life,  remainder  to  the  ufe  of  the  heirs  to  be 
begotten  upon  the  body  of  the  wife  by  the  fon.  It 
was  adjudged,  that  the  word  hdrs  fhould  be  applied  to 
the  heirs  of  both  parties,  and,  therefore,  they  botfi 
took  eftates  tail. 


Mcrru  ▼• 
Kumfejy 
S  Salk.  338. 


§  34.  By  a  marriage  fettlement  and  fine  levied  to  the 
ufe  of  hufband  and  wife  for  their  joint  fives^  remainder 
to  the  heirs  of  the  body  of  the  wife  by  the  hufband 
begotten,  remainder  (the  wife  furviving  the  hufband) 
to  her  for  life,  remainder  to  the  right  hdrs  of  the  huf- 
band. Per  turiam^  this  h  an  eftato  tail  executed  m 
the  wife. 


DenoT. 
Gfllot^ 
2  XcniiR. 


S  35*  ^  perfon,  in  confideration  of  marriage,  cove- 
nanted to  RdSid  fdfed  to  the  ufe  of  himfelf  and  Maff 
his  intended  wife  for  their  natural  lives,  and  the  life  of 
the  longer  liver  of  them,  remainder  to  the  ufe  of  the 
heirs  on  the  body  of.  the  faid  Mary  by  the  faid  hufband 

lawfully  to  b«  begotUtt.    Mr.  Jufticc  Jfifur/i  f^»  the 

queftioQ 
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queftion  depended  on  pofitive  determinationt,  rather 
than  on  reafoning :  if  the  words  of  the  limitation 
had  been,  "  the  heirs  of  the  body  of  the  wife  by 
**  the  hufband  to  be  begotten,"  the  cafes  would  be  in 
favour  of  the  plaintiff:  but,  as  the  word  is  on^  and  not 
of^  all  the  determinations  are  the  other  way ;  particu- 
larly thofe  in  3  Edw.  3.,  and  in  5/y/ifx.  If  we  are  at 
liberty  to  go  into  the  intention  of  the  parties,  I  (hould 
have  be^i  inclined  to  have  read  the  word  of  inftead  of 
m^  becaufe  the  wife  ought  to  be  confidered  as  a  pur« 
chafer ;  but  we  are  tied  down  by  exprefs  authorities. 

It  was  unanimouily  refolved,  that  this  was  a  joint 
eitate  tail  in  the  hufband  and  wife. 


§  36.  An  eflate  tail  may  be  created  by  a  limitation  Effcaofa 
to  the  heirs  of  the  body  of  -//*,  provided  A.  be  deid  the  Heira  of 
when  the  limitation  takes  effeft,  and  will  veft  in  the  ^^^  ^^^  ©^ 
perfon  anfwering  the  defcription  of  fuch  fpecial  heir ; 
and,  in  cafe  of  his  death  without  iffue,  will  go  to  the 
perfon  who  would  be  endtled  to  fuch  eftate,  if  it  had 
originally  veiled  in  the  anceftor  of  the  firft  taker. 

%  yj*  7^^^  ^^  MandevHl^  by  his  wife  Roberge^  had   MandcvIlPs 
iffue  Robert  and  Mawde.     Michael  De  Merwell  gave   26  b! 
certain  lands  to  Roberge^  and  to  the  heirs  of  John   ^^•*^®** 
Mandevill  her  late  hufband,  on  her  body  begotten ; 
and  it  was  adjudged,  that  Roberge  had  an  eftate  but  for 
life,  and  the  fee-tail  vefted  in  Robert^  (heirs  of  the   Soathcot  t. 
body  of  his  fiatther  being  a  good  name  of  purchafe)  j    ,  Mod.  207- 
and  that,  when  he  died  without  ]S\xt^  Mawde  the 

Vol.  IV.  G  g  daughter 
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daughter  was  tenant  in  tail,  at  heir  of  the  body  of 
father,  performam  dani. 


Com.  Rem.         %  38.  Mr.  Feame  obferves,  that  this  devolution, 

after  the  deceafe  and  Mure  of  iflue  male  of  the  firft 
Ipedal  heir  of  B.^  to  other  heirs  equally  fitlfing  within 
the  taxat  defcription,  has  been  ftiled  a  defcent  per  fir* 
mam  dom.  But  this  fort  of  acquifition  of,  or  fuccet 
fion  to,  an  eftate  tail,  by  the  heirs  male  of  the  body  of 
^«  in  a  collateral  line  between  themfelves,  is  not  ftri£tly 
a  defcent ;  nor  does  it  operate  as  a  purchafe.  It  is  not 
ftri&ly  or  completely  a  defcent,  becaufe  the  efUte  never 
attached,  or  by  poflibiiity  could  attach  in  the  anceftor, 
or  be  derived  from  or  through  him.  It  has  not  the 
effed  of  a  purchafe,  becaufe  the  eftate  goes  in  the  fame 
eourfe  of  fucceflion  as  it  would  have  done  under  z 
defcent,  exclufive  of  perfons  to  whom  it  would  have 
gone,  if  the  heirs  male  had  taken  ablblutely  by 
purchafe^ 

Id.  I  tt.  %  39-  In  St  fubfequent  paragraph,  Mr.  Fearne  fays, 

*'  It  feems,,  in  truth,  of  a  compound  or  intermediate 
*^  defcription  betwixt  a  defcent  and  a  purchafe^  In 
^  point  of  acquifition,  it  |ias  the  quality  of  the  latter, 
^  as  not  being  derived  from  or  through  the  anceflor. 
'*  But,  in  regard  to  its  eourfe  of  devolution,  it  is  re- 
^  ferrable  to  the  former,  as  purfuing  the  very  fiune 
^'  channel  of  tranfmiflive  fucceffion.  It  is  a  fort  of 
^^  intail,  which,  though  it  firft  attaches  in  the  fpedal 
^  heir,  according  to  the  nature  of  the  defcription,  yet 
<*  terminates  aot  in  him  and  his  reprefentatives,  of 

•*  tbf 


\ 
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•'  the  fpedes  denoted^  but  continues  its  progrefs 
••  through  the  whole  race  of  heirs  defcribedi  in  thi 
^'  fame  courfe  as  if  it  had  been  an  eftate  vefted  in  the 
'^  anceftor,  defcendible  from  him  to  his  heirs^  of  that 
•*  defcription;** 

5  46;  The  ulUal  mode  of  limiting  cftates  tail  m  UfualModc 
modem  conveyances,  is,  to  the  ufe  of  the  firft  fon  of  Eftuw  T«L 
the  body  of  the  faid  A.  B.  on  the  body  of  the  faid 
t.  D.  lawfully  begotten,  and  the  heirs  male  of  the 
body  of  fuch  firft  fon  lawfully  ifluing ;  and^  fbr  de-^ 
fault  of  fuch  iiTue,  to  the  fecond,  third,  tod  all  and 
evefy  other  the  fon  and  fons  of  the  body  of  the  faid 
A.  B.  on  the  body,  &f^.  lawfully  to  be  begotten,  fe^ 
verally,  &fr.  and  of  the  feveral  and  relpeftive  heirs 
male  of  the  body  and  bodies  of  all  and  every  fuch  foA 
and  fons  iffuing  \  and^  for  default  of  fuch  iflue^  Isfch 

§  41  i  In  a  modem  cafe,  there  was  a  limitation  !n   Ow^nv. 
ii  feoffment  to  the  nfc  of  Nicholas  Svtytb  for  life,  re-   2 "h.  Black, 
mainder  to  the  ufe  of  the  firft  fon  of  the  body  of  ^«P-594* 
Nicholas  Smyth  lawfully  iffuing ;  and,  for  default  of 
fuch  iflue^  to  the  ufe  and  behoof  of  the  fecond,  thirds 
fourtli,  and  of  all  and  every  other  fon  and  fons  o( 
Nicholas  Smyth  lawfully  iffuing^  feverally  and  fucceflively 
in  remainder,  ifc.  and  of  the  feveral  heirs  male  of  the 
body  and  bodies  of  all  and  every  fuch  fon  and  fons  re* 
fjjefiively  iffuing,  tffc^      Upon  a  cafe  fent  from  the 
Court  of  Chancery  to  the  Common  Pleas,  refpedling 
the  ef^ate  which  the  elcfeft  fon  of  Nicholas  Smyth  took 
under  this  Ihnitj^tion,  Lord  Chief  Juftice  Eyre  faid  :— 
•*  1  ^nk  this  is.  om  of ^Ae  cleareft  cafss  I  ever  fawi 

C  g  a  "  there 
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'^  there  is  demonftration  plain  on  the  face  of  the  feoS- 
^*  ment,  that  it  was  the  intent  of  the  parties  that  an 
^  eftate  tail  Ihould  be  limited  to  the  eldefl  fon  of  N* 
"  cholas  Smyth :  the  argument,  on  the  part  of  the  de- 
^^  fendant,  has  occafionally  fhifted ;  fometimes  admit- 
^^  ting  the  intent,  but  contending,  that  the  words  ufed 
^^  were  not  fuiEcient  to  effeduate  that  intent,  which  I 
**  thought  was  the  true  way  of  confidering  the  quef- 
.    *^  tion,  and  fometimes  denying  the  intent  itfelf.      Bat 
*^  no  man  can  read  this  deed  without  feeing  the  intent 
"  I  have  mentioned  j  though,  by  fome  ftrange  blun- 
^'  der,  the  ufual  words  are  omitted.     If,  indeed,  it  had 
^'  (topped  at  the  limitation  to  the  firft  fon  of  Nicholas^ 
*^  I  ihould  have  agreed  with  the  counfel  for  the  de- 
^'  fendant :  for  it  certainly  does  not  follow,  that,  be- 
<«  caufe  we  can  fee  an  intent  on  the  face  of  a  deed, 
^^  therefore  that  the  words  ufed  are  fuiEcient  to  e£fec- 
*^  tuate  that  intent.     But  the  intent  here,  does  not 
^^  reft  on  the  firft  ezpreflions ;  but  the  other  parts  of 
^  the  deed,  refpe&ing  the  trufts  and  other  limitations, 
•*  refer  to  an  eftate  tadl  in  the  firft  fon  oi  Nicholas 
•*  Smyth.     The  intent,  then,  being  plain,  the  queftion 
**  is,  whether  we  can  find  fufEcient  words?    I,  for 
one,  adhere  to  the  rule,  which  forbids  the  raifi&g 
eftates  by  implication  in  deeds;  and  think  that  we 
ought  not  to  grant  the  fame  indulgence  to  inaccuracy 
^^  in  the  conftru&ion  of  deeds,  as  we  do  in  wiUs* 
^^  But,  hersi  it  is  not  neceflary  to  refort  to  implies^ 
^^  tion,  or  to  enquire  whether  the  fame  latitude  is  t9 

^  be  allowed  to  conveyances  to  ufes,  as  to  wills  t  &r, 

»  , 

^^  here,  there  are  ftrid  technical  words,  capable  of 

^  being  applied  to  the  limitation  of  the  firft 'fQH  of  the 

body 
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**  body  of  Nicholas  Smythj  fo  as  to  give  him  an  eftate 

•*  tail.     The  limitation  is  to  the  firil  fon  ;  and,  for  de- 

**  fault  of  fuch  iffue,  the  whole  line  of  fons  is  taken 

^^  in^  without  any  particular  limitation  to  them  and 

**  the  heirs  of  their  bodies  nominatim  ;  but  it  is  ^*  to 

**  the  feveral  heirs  male  of  the  body  and  bodies  of  all 

**  and  every  fuch  fon  and  fons  refpeftively  iffuing/' 

^*  Fortunately  it  is  not  faid,  "  to  the  heirs  male  of  the 

•'  body  and  bodies  oi  fuch  fecond^  thirds  and  other 

**  fons,  fc?r."    If  it  had  been  fo,  it  could  not,  per- 

^*  haps,  have  been  got  over.     But  the  limitation  is  to 

**  the  heirs  male  of  tfce  body  and  bodies  of  **  every 

**  fuch  fon.**     Now,  the  cafe  of  Doe  v.  Martin^  is  an   Ante  f.     • 

**  authority  to  warrant  the  application  of  thofc  words 

•*  to  the  limitation  of  the  firft  fon  of  Nicholas  Smytby 

^'  as  well  as  to  the  others.     But  this  cafe  is  ftronger 

♦*  than  Doe  v.  Martin  :  for  it  does  not  even  require 

*•  the  afliftance  of  pundluation^    Upon  the  whole, 

**  therefore,  it  is  clear,  that  the  plaintiff  took  an 

*'  eftate  tail  under  the  limitation  in  the  deed  to  the 

««  firft  fon  of  the  body  of  Nicholas  Smyth.** 

The  certificate  accordingly  ftated,  that  the  plaintiff 
took  an  eftate  in  tail  male,  in  the  lands  in  queftion. 

S  44.  With  refpeft  to  the  words  which  are  necef-  What  Words 

fary  to  create  an  eftate  for  life,  thofe  ufually  inferted  ^ftaiVfor 

for  that  purpofe,  are— to  hold  to  the  faid  jf.  B.  and  ^*^"^- 
his  afligns,  for  and  during  the  term  of  his  natural 

life.     But  it  has  been  already  obfervcd,  that  if  a  feoff-  Ante  cU.  23 
ment  be  made  to  a  natural  perfon,  without  any  words         ' 

of  limitation  whatever,  the  feoffee  will  take  an  eftate  Tit.  3.  f.  5 

G  g  3  for 
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for  his  own  U  e,  unlefs  the  feoffor  be  only  tenant 
tail,  or  tenant  for  his  own  life,  vf,  which  cafes  tho 
feoffee  will  take  ^n  eftate  for  the  U^e  of  the  graatoiF 
only. 

$  a  5*  With  refped  to  the  words  which  atre  neceCV 
iary  to  create  a  joint-tenancy,  it  has  been  already 
Tit.ia.c!i.  I.  Ilated,  that  where  lands  are  granted  to  twoj>r  more 
Sammes*  perfons,  to  hold  to  them  and  their  heirs,  or  for  tena 
7?  D  «  --      of  their  lives,  or  for  term  of  another's  life,  without 

any  reftri£^ive,  excluiive,  or  explanatory  words,  all 
the  perfons  named  in  fuch  inflrument^  to  whom  the 
lands  arp  fo  giyen,  ta^  an  eflate  in  joint  tenancy. 


Whst  Wordi 

or^steajolotr 

tenmncy. 


Wardv, 
Everett, 


Stsplffl  ▼. 
Klaurict, 
4  Bfo.  Par. 
Cs*58q, 


5  44t  Sir  Robert  Car  granted  an  annuity  qr  annual 
rent  of  lOo/.  to  five  perfons  for  thei^  lives,  and  the 
life  of  the  fiirviyor,  tq  b^  equally  divided  amopg 
(hem,  vhs^*  so  A  for  each  of  them  during,  their  iive^ 
9nd  after,  that  the  firft  of  them  fliould  die,  that  her 
part  Ihould  be  divided  equally  among  the  furvivors. 
It  ^as  refolved  that  this  was  a  joint-tenancy, 

%  45.  Sir  Robert  Staples  covenanted  in  fon|id^tioQ 
of  marriage,  to  lay  out  2000  A  in  the  purchafe  of 
lands  of  inheritance,  tq  be  fettled  to  the  ufe  of  him-r 
felf  for  life,  remainder  to  his  intended  wife  for  life, 
remainder  tq  the  ufe  of  their  heirs  of  both  their 
bodies^  Aiid  covenanted  that  the  leafes  for  years, 
whereof  he  was  then  poflefled^  ihould  be  to  the  ufe  olf 
himfelf  for  life,  axid  after  his  deceafe  to  the  ufe  of 

•   ,  *      .  •       •  •  • 

imd  in  truft  for  th6  children  of  the  faid  Sir  Robert^ 

begotten  on  the  body  of  his  laid  intended  wife.   It 

6  vas 
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v^as  decreed  by  the  Court  of  Exchequer^  in  hreland^ 
that  the  children  of.  Sir  Robert  Staples  took  as  tenants 
in  common.  But  this  decree  was  reverfed  by  the 
Hoofe  of  Lords ;  where  it  was  held  that  they  took  as 
joint*tenants. 

%  46.  With  refpefb  to  the  words  which  are  necelTary  What  Worli 
to  create  a  tenancy  in  common,  the  firft  and  moft  Tenancy  la 
ufual  mode  of  railing  an  eftate  of  this  kind,  i^  by  ^"*°»»' 
limiting  an  eftate  to  ^any  number  of  perfons,  to  take 
exprefsly  as  tenants  in  comjnon,  and  not  as  joint- 
tenants.    Th^  fecbnd  is,  by  limiting  one  moiety  or  ,p.^  ^^  ^  g^ 
third,  to  one  of  the  grantee?,  another  moiety  or  third   Vide  ante 
to  another  of  the  grai^tees,  and  fe  on« 

S  47.  Where  an  eftate  is  limited  to  two  or  more   »  Vent.  365, 
perfons,  equally  divided,  or  equally  to  be  divided,   Hunt« 
thefe  words  will  create  a  tenancy  in  common*  ^I*^*  *"      • 

S  48  •  A  perfon  furrendered  a  copyhold  eftate  to  the  Fifher  t. 
ufe  of  his ijirife  for  life,  and  after  her  death  to  the  ufe  ^p^^n^^ 
of  his  three  younger  fons  and  two  daughters,  equally    H- 
to  be  divided,  suid  their  refpe£tive  heirs  and  aftigns  for 
ever.     TTie  queftion  was,  whether  thefe  words  created 
a  tenancy  in  common  or  a  joint-tenancy. 

« 

Gould^  Juft:«--*The  fons  and  daughters  take  as 
tenants  in  common,  and  not  as  joint-tenants.  In  the 
conftruftion  of  deeds  this  rule  Is  to  be  obferved,  viz. 
to  make  all  parts  of  them  take  efFed,  according  to  the 
intent  of  the  parties^  fo  as  it  be  not  contrary  to  the 
ful^s  of  law  ^  and  it  will  not  be  inconfiftent  with  any 

Og4  ^^^ 
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rule  of  law  to  conftrue  this  a  tenancy  in  common^  the 
words  upoii  which  we  are  to  judge  being,  not  \iPords 
of  limitation  or  creation  of  an  eftate,  but  of  qualifica- 
tion and  corredion.     There  are  no  predfe  words  re- 
quilite  to  make  a  tenancy  in  common;  the  words^ 
equally  to  be  divided,  go  to  the  quality  of  the  eftate, 
and  not  to  the  limitation  of  it,  a  joint  eftate  in  the 
X     premifes  may  be  altered  by  the  habendum.    The  in- 
tention of  the  furrenderor  was  to  make  a  provifion 
for  his  younger  children  and  their  heirs,  which  will 
not  take  effed  if  it  be  a  joint  eftate.     Surrenders  of 
copyhold  lands,  to  ufes,  fhall  have  '  the  fame  favour- 
able con(lru£lion  as  wills,  and  are  not  to  be  tied  up 
to  the  flrifk  rules  of  the  common  law,  bu(  expounded 
according  to  the  intent. 

Tourton^  Juft. — Of  the  fame  opinin. 

Holty  Ch.  Jufl.  ro«/ra.— Surrenders  of  copyholds 
mufl  be  governed  by  the  fame  rule  as  conveyances  at 
common  law.  By  this  furrender,  the  fons  and  daugh- 
ters are  joint-tenants,  not  tenants  in  common ;  for  the 
words,  equally  to  be  divided,  fignify  no  more  than 
the  law  would  have  implied  without  them,  and  there- 
fore they  can  have  no  operation.  The  true  diflFerence 
between  joint-tenants  and  tenants  in  common  is,  that 
joint  tenants  hold  by  one  title,  and  tenants  in  common 
by  feveral  titles.  In  this  cafe  the  title  is  joint,  and  all 
claim  under  the  fame  conveyance  j  the  word  equally 
does  not  alter  the  manner  of  taking  the  profits. 
Judgement  that  the  eftate  was  a  tenancy  in  common^ 

9  S  49-  A  perfon 
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S  49.  A  perfon  by  deed  poll,  gave,  granted,  and  Sigden  ▼• 
confirmed,  in  ^confideradon  of  natural  love  and  aflfec-  ^  W.^2 C4» 
tion,  to  bis  two  daugbters,  the  rents  and^  profits  of 
certain  lands  during  the  life  of  his  wife,  equally  to  be 
divided  between  them,  paying  five  flullings  per  annum 
to  his  wife,  and  after  her  deceafe,  his  two  daughters 
to  have  the  faid  lands  to  them  and  their  heirs  for  everj 
equally  to  be  divided  between  them. 

Lord  Hardwicke  faid,  there  v^as  no  folenm  determi* 
nation  that  he  could^find,  that,  equally  to  be  divided, 
would  not  make  a  tenancy  in  common  in  a  deed, 
though  it  was  faid  over  and  over  again,  to  be 
fuificient  in  a  will,  though  not  in  a  deed.  The  only 
folemn  determination  then  was,  Fijher  v.  WTgf,  which 
was  relied  on,  that  in  a  furrender  of  copyhold  to  ufes, 
thofe  words  made  a  tenanqy  in  common  ;  but  it  was 
objeded  to  as  a  doubtful  authority,  as  but  the  opinioi^ 
of  two  Judges,  againfl  fo  great  a  man  as  Holu  And 
it  was  further  faid  to  be  apprehended,  that  judgment 
was  reverfed.  On  fearchj  he  could  not  find  it  to  be 
fo,  or  that  a  writ  of  error  was  brought ;  fo  that  judg- 
ment flood,  and  was  fo  far  an  authority,  that,  that 
was  the  conftru£bion  in  the  cafe  of  a  furrender  of 
copyhold .  lands*  On  the  bed  confideration  he  was 
inclined  to  be  of  opinion,  in  this  cafe,  that  it  was  a 
tenancy  in  common,  and  that  it  would  be  a  dired 
contradi£tion  to  the  manifeft  intent  of  this  father,  who 
was  providing  for  his  children,  to  fay  otherwife.  He 
had  confidered  the  arguments  in  Fijher  and  Wiggy  and 
it  was  truly  faid  at  the  bar,  that  there  was  nothing 
(uore  to  be  faid  on  either  fide,  than  was  faid  there. 

Though 
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Thoi^h  no  one  had  more  reverence  fi^r  die  opinioii  of 
Lonl  Holt  than  he  had,  yet  he  thought  the  ^argumems 
of  tht  otbier  Judges  mbre  founded  on  the  nature  and 
reafon  of  tfaethmg,  ahd  that  Hd/r's  iras  more  founded 
on  vdficial  argumenta  of  the  law,  and  draWA  out 
from  a  great  deal  of  fine  learning,  from  argumettfs  in 
other  cafes.  Gould's  argument  had  great  we^fat^  and 
was  not  to  him  fatisfadoriiy  anfwered. 

Decreed  to  be  a  tenancy  in  common* 

Goodtitle  V.  J  50.  Jobn  Gurlj  by  indentures  of  leafe  aiEid  relealey 
I  Wilt  R.  conveyed  the  lands  in  queftion  to  truf(eies,  to  the  ufc 
341*  af  himfelf  and  his  wife  for  life,  remainder  to  the  ufe 

all  and  every  the  children  of  John  Gurl^  and  dieir 
heirs,  equally  to  be  divided  amoi^ft  them« 

The  queftion  was,  whether  by  the  words  equally  to 
be  divided  amongft  them,  they  (hould  take  as  tenants 
in  common,  or  as  joint-tenants« 

Lord  Chief  Juftice  Lee  delivered  the  unanimous 
opinion  of  the  court,  that  this  being  a  deed  of  ufes, 
muft  be  conftrued  according  to  the  mtent  of  the 
parties,  which  moft  plainly  was,  that  the  children 
ihould  take  in  common.  And  they  relied  on  the  cafe 
of  Fifi>er  V.  Wsggj  which  his  Lordfhip  obferved,  was 
fiever  reverfed,  notwithftanding  what  was  fidd  in 
I  Jb.  Eq.  291. 

His  Lordftup  alfo  cited  the  cafe  of  Rigdeh  y.  ValtUn 
And  judgment  was  given  that  the  words  equally  to  be 
divided,  in  a  de^d  qf  ufes,  created  a  tenancy  m 
common* 

§  51.   IlDl 
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^  51,  In  a  modem  cafe.  Lord  Mumfieid  faid,  the  Cawp.R.660. 
opinion  of  the  two  Judges,  in  Fijher  v.  Wigg^  ^ho 
differed  from  Holt^  appeared  to  be  the  better  one, 
more  liberal,  and  better  founded  in  lav.  And  Mr» 
Juftice  AJim  obferved,  that  the  words  equally  to  be 
(divided,  had  been  determined  to  be  a  tenancy  in  conu 
mon  in  a  deed* 

S  52.  When  lands  are  given  in  undivided  (hares  to  wiiatWoote 

two  or  more  perfons,  for  pardcular  eftates,  fo  as  that  Rcmaindcfs. 
vpon  the  determination  of  the  particular  cftates,  in  ■  ^°*^  *W  *• 
any  of  thofe  fhares,  they  rema.'n  over  to  the  other 
grantees,  and  the  remainder-man  •r  reverfioner  is  not 
let  in  till  the  determination  of  all  the  particular 
eftates,  then  the  grantees  take  their  original  (hares  as 
tenants  in  common,  ^and  the  remainders  linuted  among 
them,  on  the  failure  of  the  particular  eftates  ane 
known  by  the  appellation  of  crofs  remainders.  But 
no  technical  words  are  required  to  create  crols  re* 
mainders  ;  any  form  of  words,  which  fufficiently  indi- 
cate the  intention  of  the  parties,  will  be  fufEcient  for 
(his  purpofe, 

S  SZ*  The  limitations  in  a  deed  were  to  truftees,  lb   Doc  v. 

W&inwn  stilt* 

the  ufe  of  A*  and  B*  for  their  lives,  remainder  to  the   5  Term.  Rep* 
wfe  of  the  child  or  children  of  B.  in  tail,  as  tenants   ^*'' 
in  common ;  and,  in  cafe  any  fuch  child  or  children  » 

fhould  die  without  iffue  of  his  or  her,  or. their  bodies 
then  the  part  of  fuch  child  ihould  be  and  remain  te 
the  ufe  of  the  furviving  child  or  children  of  B.  and 
the  heirs  of  his,  her,  or  their  bodies,  iffuing ;  and,  ia 

cafe 
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cafe  all  the  faid  children  ihould  die  without  iflae, 
to  A.  in  fee. 


Lord  Kenyon. — "  This  cafe  does  not  Involre 
^  queftion  refpeding  the  railing  of  limitations  by 
<<  plication ;  becaufe  the  deed,  on  which  the  queftioji 
^^  arifes,  contains  exprefs  limitations  by  way  of  crols 
'^  remainders,  not  indeed  in  the  formal  Ismguage  ufed  by 
<<  conveyancers,  but  in  terms  fuffidently  denoting  that 
^^  it  was  the  intention  of  the  parties  to  the  deed,  that 
^^  there  fhould  be  crofs-remainders  as  to  fome  of  the 
<<  children.    Therefore  all  the  cafes,,  which  were  cited 
^^  by  the  defendant's   counfel,    to  ihew  that  croi». 
^  remainders  in  a  deed  cannot  be  raifed  by  implica* 
^^  tion,  may  fairly  be  laid  out  of  the  cafe ;  becaufe 
^^  this  cafe,  when  confidered,  does  not  refolve  itfelf 
^^  into  any  queftion  of  that  kind*    No  technical  pre* 
*^  dfe  form  of  words  is  neceflary  to  create  crofs- 
^^  remainders :  it  is  fufficient  to  fay  that  there  (hall  be 
*^  crofs-remainders ;    though,    in    the  verbofeaefs  of 
*^  conveyancers,  an  abundance  of  words  is  generally 
^^  introduced  in  deeds  for  this  purpofe.    Here  the 
^^  fingle  queftion  arifes  upon  the  meaning  of  the 
"  word  ^^  furviving\^*  which,   indeed,   is  the  only 

^'  word   that  diftrefles  the  cafe.     But,    taking   the 

• 

•*  whole  context  together,  I  do  not  think  that  word 
<'  renders  the  cafe  doubtful.  The  fair  conftruftion  of 
**  that  word,  ftanding  in  the  context,  is,  that,  on  the 
*^  death  of  one  child  without  ifiue,  that  portion  ihall 
**  go  to  the  furviving  line  of  heirs,  and  not  merely  to 
"  one  child  furviving :  it  muft  go  to  the  furviving 
^l  children  in  their  own  perfons,  if  living,  or  if  dead 

««  td 
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^^  ISO  their  iflues ;  and,  in  putting  this  conftrudion,  I 

^^  do  not  think  we  proceed  on  conjedure  merely : 

*^  for  the  conftru£tion  of  the  fentence  is,  and  in  cafe 

**  all  the  laid  children  fhould  die  without  iflue,  then 

^^  the  remainder  is  limited  to  A.  in  fee.    We  cannot 

**  give  effed  to  the  word  all^  without  determining  that 

**  there  muft  be  crofs-remainders,  not  only  as  long  as 

*^  the  individual  children,  but  as  long  as  the  feveral 

^^  lines  of  thofe  children  exift.     Therefore  the  Ihare 

**  of  J.  W.J  which  went  over  on  his  death  without 

*^  ifliie,  went  to  the  only  furviving  child,  and  the 

^*  heirs  of  the  body  of  the  other  child,  who  was  at 

^^  that  time  dead,  having  left  ifTue,  as  tenants  in  com- 

**  mon.     The  whole  context  requires  this  conftruc- 

*^  tion  }  and  the  taft  claufe  cannot  be  fatisfied  without 

**  any  other/'— The  other  Judges  agreed* 

S  54.  It  is  a  fundamental  rule  [of  law,  that  crofs-   i  Saund.  R. 
remainders  cannot  be  implied  in  a  deed :  and  Mr*  Serr   \  ^oli.  Ab. 
jeant  fVilliams  obferves,  the  reafon'of  this  rule  is  to  be   3^7- 
found  in  the  cafe  of  Nevell  v.  Nevell  j  where  it  is  fidd, 
that  if  a  man  make  a  feoffment  in  fee  to  the  ufe  of 
Jf  S*  and  J.  D.  and  the  heirs  males  of  their  bodies  ; 
and,  (6t  default  of  iflue  of  either  of  them^  to  the  ufe 
of  the  furvivor  of  them,  having  ifiue  male,  and  to 
the  iflue  male  of  fuch  iflue  male }  and,  for  default  of 
ifl[ue  male  of  their  body,  remainder  to  another.    By 
this  gift,  y.  S.  and  y.  D.  have  feveral  inheritances  ; 
and  no  crofs^remainder  is  raifed  by  the  words  after, 
for  want  of  the  word  hein:  for,  though  it  be  by 
v^j  of  ufe,  yet;  an  eftate  tail  cannot  be  raifed  without 
the  word  heirs. 
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r 

Cole  T.  Lc.  $  $$.  In  ejedment  upon  a  long  and  fpedal  verdi^^ 

^\^J        the  following  points  were  refolvcd  by  the  coarr,  and 
1^*  224.       declared  by  Lord  HaU  as  the  opinion  of  himfelf  and 

the  reft  of  the  Judges : 

That^  where  one  corenants  to  (land  feifed  to  tfae 
ufe  oi  A.  and  B.  and  tfae  heirs  of  their  bodies^  of  part 
of  his  land,  and,  if  they  die  without  ifliie  of  their 
bodies,   then  to  remain,  Effr«,   and   of  another    part 
of  his    land   to    the  ufe  of   C.  D.  and*  E.^    and 
the  heirs  of  their  bodies  i  and,  if  they  die  without 
iflue  of  their  bodies,  then  to  remain,  (^c.   that,  her^^ 
there  are  no  crofs-remainders  created  by  implication  j 
for  there  never  fliall  be  fuch  remainders  upon  the  con^^ 
ftru£don  of  a  deed,  though,  fometimes,  there  are,  in 
the  cafe  of  a  wilL 

fy^  ^^  %  56.  A.J  a  grandfather,  after  the  marriage  of  his 

^^^'^^        fon'JBl,  who  had  two  children  then  living,  ccmveyed 

5  Tcitn  Kep« 

.518.  lands  by  dted  to  truftees^  to  the  ufe  of  himfelf  fcH*  life } 

remamdcr  to  B*  for  life }  remainder  to  trufteea  to  pre* 
ferve  ccmtingent  remainders ;  remainder  to  the  ufe-  of 
fueh  child  or  children  of  J7<,  and  in  fuch  (hares,  &ti 
as* A  fhould  appoint }  and,  in  deCsiuIt  of  appointment, 
^  *tt>  the  ufii  of  all  and  every  the  children  of  A,  and 
^^  die  heirs  of  their  f^veral*  and  refpe^ve  bodies,  a^  * 
^^  tenants  in  common )  but,  if  only  one  child^  to  the^ 
<«  ufe  of  fuch  only  child^  and  the  heirs  of  his,  her,- 
**  '^or  their  body^  remainder  to  the  right  heirs  oi  A%ist 
^  fee/''  B.  had  other  children,  and  ditd  v4tliout  hav^*" 
ing  made  an-  appointmenti  It  was  held,  that  JK'i* 
children  took  vefted  intereits  as  tenants  in  tail,  and^ 

that 
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tbat  there  were  no  cro&remalnders  between  them; 
buty  on  the  death  of  each  child  without  iflue»  his  (hare 
fell  into  the  revetfion. 

S  57.  By  a  fettlement^  made  previous  to  a  mar-  Doer, 
xiage^  lands  were  limited  to  the  uiie  of  all  and  every   |  saftTK* 
the  daughter  and  dau^ters  of  the  body  of  the  hu£»  4^^* 
band  on  the  body  of  the  wife  to  be  begotten,  ihare 
and  ihare  alike,  equally  to  be  divided  between  them» 
and  of  the  heirs  of  the  body  and  bodies  of  all  and 
every  fuch  daughter  and  daughters  lawfully  iifuing ; 
and,  for  defitult  of  fuch  ifiue,  to  the  ufe  of  the.  right 
heirs  of  the  huiband, 

A  qneftion  arofe  upon  this  fettlement,  whether  there 
were  croib  remainders  between  the  daughters  or  thdr 
iflbe. 

L5Mr4  i&vyM  obferved,  ^^  that  this  was  the  cafe  ^ 
«<  a  deed ;  in  which,  by  t^e  pra£tice.of  centuries,  no 
*  fuch  implication  can  be  raifed.  And  it  would  be 
^  of  moft  dangerous  coniequence  to  have  this  point 

« 

^  difputed,  upon  which  fo  many  titles  muft  depend. 

«*  It  is  probable^  that  it  was  intended,  that  no  part. 
^  of  the  fettled  eftate  (hould  go  over  as  long  as  there 
•*  were  any  iffue  of  the  marriage  remaining ;  but  the 
<*  parties  have  not  faid  fo.  There  are  certain,  words 
«  ufed  to  exprefs  fuch  an  intention  in  deeds,  which 
«  are  well  known :  thofe  have  not  been  adopted  in 
"  the  prefcnt  cafe,  but  the  framers  of  this  fettlement 
^  have  left  that  intention  to  be  implied  from  other 

•*  words^ 
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^  vords^  which  cannot  be  done.    I  will  not  go  through 

*^  all  the  cafes,  becaufe  they  are  colle&ed  witli  great 

^^  ability  by  Mr*  Serjeant  Williams^  in  a  note  in    his 

Saand.  Rep,     ««  edition  of  Saunder*s.  Reports^   to  which  I  refer    in 

u  general.    They  eftablifli  the  propofition  I  have  bc- 
^  fore  laid  down,  in  refped  to  the  cociftnidion   o^ 
*^  deeds,  which  never  has  or  can  be  fuffered  to   be 
«<  doubted,  without  adPe&ing  an  infinite  proportion  of 
<^  the  property  of  the  kingdom,  and  removing  land- 
«  nuirks." 

Mr.  Juftice  Lawnnce  pbferved,  ^^  that,  in  order  to 
^  raife  crofs-remainders  in  a  deed  between  the  ifliie  of 
^  the  firfl;  takers,  there  muft  be  a  limitation  to  the 
^  heirs  of  the  body,  which  is  not  neceflary  in  a  wiIL 
^^  And  Mr.  Juftice  Le  Blanc  remarked,  that  it  was  not 
,  ^  fuffident  in  a  deed,  that  one  may  colle£t  fuch  an  in- 
^  tention  of  the  parties  from  the  words ;  but  crofs- 
^<  remainders  muft  be  exprefsly  lioiited  by  proper 
**  words  of  conveyance.** 


> 


It  was  refolved,  that  no  crofs-remainders  were  cre« 
ated  in  this  cafe. 


Wtft  ▼.  S  58.  In  the  cafe  of  marriage  articles,  the  conftnic- 

^ll^S*  ^^^  ^^  different;  becaufe  the  particular  or  technical 

349.  words,  made  ufe  of  in  marriage  articles,  are  of  no  fig- 

nification,  any  more  than  as  they  ferve  to  convey  the 

general  intention  of  the  parties. 

Twifden  ▼.  S  59*  By  articles,  entered  into  previoufly  to  a  mar- 

iJ^b!«63.      ™S^>  *^  intended  hufl^and  covenanted  to  transfer 

ftock 
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ftock  to  truftees,  to  be  laid  out  in  the  purcbafe  of  land, 
to  be  fettled  to  the  ufe  of  the  hufband  and  wife  for 
their  lives  ;  and,  after  the  death  of  the  furvivor,  to  the 
ufe  of  all  the  children  male  and  female  of  their  bodies, 
equally,  as  tenants  in  common,  and  their  refpeftive 
iifue ;  and,  for  default  of  fuch  children  and  their  iiTue,  ' 
to  the  ufe  of  the  heirs  and  afligns  of  the  furvivor  of 
the  hufband  and  wife* 

Lord  Camden  faid,  **  he  was  clear  there  could  not 
*^  be  crofs-remainders  by  implication  in  a  deed ;  that 
^^  this  was  not  the  cafe  of  a  fettlement  compleated, 
*•  but  of  articles  executory*  By  the  firfl  part  of  the 
*^  articles,  which  confidered  the  fund  as  rnoney^  no- 
**  thing  was  to  go  over  till  the  children  were  dead 
^^  without  iflue:  this  would  affifl  him  in  conftruing 
^^  the  limitations  of  the  land.  As  the  furvivor  of  the 
*^  hufband  and  wife  was  to  take  nothing  in  the  money, 
*^  till  all  the  children  were  dead  without  iifue,  fo, 
^^  they  fhould  not  take  any  intereft  in  the  reverfion  of 
^^  the  land,  but  in  the  fame  way/ 


79 


His  Lordfhip  decreed,    that  there  were  crofs-re- 
9iainders. 


S  6o.  By  articles  of  agreement,    made    between  Duke  of 
Charles  Duke  of  Richmond  and  William  EsltX  of  Ca-  Cafc,'coii  * 
dogan^  previoully  to  the  marriage  of  Lord  March  the  Jur.  Vol.  2. 
Duke  of  Richmond's  eldeft  fon  with  Lord  Cadogan^ 
daughter.  Lord  Cadogan  covenanted  to  lay  out  60,000  L 
in  the  purchafe  of  lands,  to  be  fettled  on  JLord  March 
and  his  intended  wife  for  life,  remainder  to  the  children 

Vol.  IV.  Hh  of 
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of  the  marriage,  as  the  Either  and  mother  fhould 
point,  and,  for  want  of  appointment,  to  all  the  chil- 
dren, (the  eldeft  excepted^  equally  to  be  divided  bei* 
tween  them,  (hare  and  ih^e  alike,  as  tenants  in  com? 
inon,  and  not  as  joint-tenants,  and  to  the  feveral  and 
refpe£dve  heirs  of  their  refpedive  bodies  ifTuing  ;  and^ 
for  want  of  fuch  ifTue,  to  the  ufe  and  behoof  of  fucb 
eldeft  fon  ia  tail,  remainder  over* 

Lord  Marchy  who  was  afterwards  Duke  of  /2/rA? 
piondy  had  ;^ue  by  this  marriage  an  eldeft  fon,  and  fix 
younger  children  ^  but  nq  appointment  was  made. 

By  a  private  ad  of  parliament,  the  lands,  purch^fed 
with  the  605000  /.,  were  veiled  in  the  eldefl  fox^  upoa 
his  engaging  to  pay  the  portions  of  the'  younger  diil^ 
dren  ;  and,  in  this  aft,  it  was  recited,  thajt  the  younger 
phildren  were  entitled  to  the  lands  under  the  marriage 
^icles,  as  tenants  in  common  in  tail,  with  crofs-rCf 
^aindprs  of  their  refpedive  fhares. 

One  of  the  younger  children  died  under  the  age  of 
a  1  years ;  and  the  queftion  was,  ^hether  the  portion 
pf  the  child  fo  dying  became  vefted  in  the  furviving 
younger  children^  or  \yent  to  the  eldpft  fon. 

Lord  Chancellor  Jj^y  decreed,  that  the  words  of 
the  articles  imported,  that  crofs-remainders  Aould  be 
limited  to  the  younger  children ;  it  being  perfeftly 
plain,  that  the  eldefl  fon  was  never  intended  to  take 
tny  (hare  of  the  60,000  A,  fo  long  as  there  remained 
a  younger  child  in  beipg  to  take :  for,  if  there  ha4 

been 
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"ben  one  younger  child  only,  that  child  mud:  have 
taken  the  whole, 

$61.  With  refped  to  the  words  which  are  neceiTary   What  Words 
to  create  a  condition.  Lord  Coke  fays,  the  proper  ones  dliion.  *   ^"" 
Tx^fub  cmditiimi^  upon  condition ;  but  there  are  fe-    *  ^^^*  ^^^  *• 
veral  odier  words  and  modes  of  expreflion  that  will 
create  a  condition,  if  it  appears  to  have  been  the  in- 
tention of  the  parties  to  give  them  that  effeft. 

S  62.  The  word  provifo,  provided  always,  ^c.  Will  %  Rep.  70^4 
alfo  create  a  condition ;  but  where  it  is  ufed  to  make 
an  eftate  conditional,  three  things  are  to  be  obferved ; 
ift.  That  the  provifo  do  not  depend  on  another  fen- 
tence,  nor  participate  thereof,  but  (land  originally  of 
itfelf.  ad.  That  the  provifo'  be  the  words  of  the  bar- 
gsdnor^  feoffor,  donor,  &*r.  3d,  That  it  be  compul- 
fory  to  enforce  the  bai^gainee,  feoffee,  donee,  £sfr.  to 
do  an  ad. 

S  6^^.  Lord  Coke  fays,  if  a  man  by  indenture  lets  iInft,2ojlL 
lands  for  years,  provided  always  and  it  is  covenanted 
and  agreed  between  the  faid  parties,  that  the  leffee 
ihall  not  alien.  It  was  adjudged,  that  this  was  a  con* 
dition  by  force  of  the  provifo,  and  a  covenant  by  force 
of  the  Other  words, 

S  64.  Where  a  leafe  was  made  by  indenture  with   i  J^oll.  At. 
this  claufe,  and  it  is  covenanted  between  the  parties,       ' ' 
or,  it  is  agreed  between  the  parties,  that  the  leflTee 
fhall  not  do  a  particular  thing  upon  pain  of  forfeiture 
of  the  eftate.     This  was  adjudged  to  be  a  good  con- 
dition* 

H  h  a  §  ^$.  So, 


468 

VHiicbcock 
ir.  Fox, 
I  RolL  Ab. 
408* 
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S  6s*  So,  where  a  leflee  covenanted  and  -  granted 
with  the  leflbr,  that  he  would  not  grant,  afEgn,  or  feH 
the  land  to  any  perTon,  upon  pain  of  forfeiture  of  the 
term,  this  was  deemed  to  be  a  good  condition. 


lacm* 


Hammffton 
V.  Pepi3>  Id. 


Dyer  6  m. 


Moltngtcm  T. 

Fhilpot» 

DaL86. 


Tit.  13.  ch.i. 
f.  10 


%  66.  But  a  provifo  added  in  the  end  of  a  covenant, 
extends  only  to  defeat  the  fame  covenant ;  unlefs  there 
are  words  quod  ttmc^  the  grant  fhall  be  void« 

S  6j»  A  leafe  was  made  of  a  farm,  except  the  wood, 
and  the  lefibr  covenanted,  that  the  leflee  fhould  take 
all  manner  of  underwood ;  provided  always  and  the 
leflee  covenants  that  he  will  not  cut  any  manner  of 
timber  trees.  This  is  no  condition,  being  but  a  decla- 
ration of  what  wood  he  was  to  meddle  with. 

§  68.  A  leflee  for  years  covenanted,  that  if  he,  hk 
executors,  or  afligns,  fold  the  term,  that  then  the  leflbr 
might  re-enter.  This  was  held. not  to  be  a  condition^ 
for  all  conditions  ought  to  be  referved  and  made  on 
the  part  of  the  leflbr,  donor,  fc?^.  . 

§  6g.  But  where  A.  made  a  leafe  to  J?.,  wherem  it 
was  covenanted  between  the  faid  parties,  that  if  it  hap- 
pened the  faid  rent  was  behind  for  fix  weeks,  then  k 
fhould  be  lawful  for  A.  to  re-enter.  Dyer  held,  that 
thefe  words  made  a  condition,  becaufe  they  were  the 
words  of  the  lefTor,  as  well  as  of  the  leflee. 

§  70.  It  has  been  already  flated,  that 'no  predfe 
technical  words  are  required  to  make  a  condition  pre- 
cedent or  fubfequent,  as  the  con(lru£Uon  muil  always 
be  founded  on  the  intention  of  the  parties. 

S  71.  There 
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571*  There  are  many  cafes  in  which  claufes  that 

appear  to  create  a  condition  operate  as  limitations. 

* 

Thus,  Lord  Coke  fays,  if  a  man  makes  a  leafe  qu(h    i  Inft.  214^. 

u/q  uej  that  is,  until  /.  S.  come  from  Rome,  this  is  a 

limitation,  and  not  a  condition. 

So,  if  a  man  makes  a  leafe  to  a  woman  quamdiu  cajia  u. 
n)ixeritj  or  if  a  man  makes  a  leafe  for  life  to  a  widow, 
Ji  tamdiu  in  fur  a  viduitate  viverety  or  if  a  man  makes 
a  leafe  for  1 00  years,  if  the  leflee  live  fo  long,  thefe 
are  limitations^  and  not  conditions. 


•\ 
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TITLE  IXin. 


D  E  E  D« 


Origin  of 
ChcRuk. 


CHAP.  XXV. 

IThe  fame  SubjeS  continued. — Of  the  Rule  in  ^betkyf^s 

Cafe. 

^  JO.  The  Rule  not  extemileJ iAtte 

Word  Son,  &c. 
51.  Ncrto  the  ITord  H^r  im 

the  Singular  Number, 
33.  Nor  where  the  Eftatet  are 

of  different  Natures. 
35.  Nor  to  Cafes  of  Marriage 

Articles. 
47.  The  Rule  adopted  in  Jffign^ 

ments  of  Terms  for  Tears » 
50.   Unleft  there  arefuperadded 
I  Words. 


§  I.  Origin  of  the  Rule.. 

5.   The  Rulejated. 
1 1 .  JHode  in  'Ufhich  mediate  Li- 

mitations  are  vejied, 
\j^  Of  Joint  and  fever al  Limi- 

Nations. 
22.  Both  the  EJlates  mufi  he  ere- 

ated  hy  the  fame  Inftru-' 

ment. 
38.  //  is    the  fame^  where  the 

Aneejlor  takes  hy  ImpUca- 

tion. 


Se£bIon  i. 

^IT/HERE  an  eftate  was  conveyed  to  A.  for  life,  re- 
mainder to  the  heirs,  or  heirs  of  the  body  of 
A.J  if  the  conftru£Uon  had  been  made  according  to 
the  ftrifb  meaning  of  the  words,  and  the  plain  inten- 
tion of  the  grantor,  A.  would  have  taken  only  an  eftate 
for  life,  and  the  remainder  to  the  heirs,  or  heirs  of  the 
body  of  A.J  would  have  been  confidered  as  words  of 
purchafe,  giving  a  contingent  remainder  to  the  heirs, 
or  heirs  of  the  body  of  A.^  according  to  the  rule  of 
law,  that  nemo  eji  bares  viventis  ;  but  it  was  found,  that 
this  conftrudion  would  be  attended  with  feveral  incon- 
Teniencies,  and  productive  of  great  injuftice* 


S  2r  For, 
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§  2.  For,  firft,  the  lord  of  the  fee  would  be  de- 
frauded of  the  Wardfhip  and  marriage  of  the  heir, 
becaufe,  in  that  cafe,  the  heir  would  take  as  a  pur** 
chafer,  without  claiming  any  thing  from  his  anceflor^ 
by  hereditary  fucceffion.  ^ 

$  3*  Secondly,  The  remainder  to  the  hdrs,  or  heit< 
of  the  body  bemg  contingent  until  the  death  of  the 
tenant  for  life,  the  inheritance  was  in  fufpenGon  qr 
abeyance:     And,  it  has  been  already  obferved,  that    Tk.i.{.g6. 
this  was  never  allowed  but  in  cafes  of  abfolute  necef- 
lity }  becaufe  the  abeyance  of  the  inheritance  created    ^i^^j^^  ^^^ 
a  fiifpenfion  of  various  operations  of  law,  particularly    Harg.Traaii 
of  the  remedies  for  the  recovery  of  lands  by  real 
adkions* 

§  4.  Thirdly,  If  the  remainder,  in  thofe  cafes,^t^   jj^^j    j^^ 
conftrued  to  be  contingent,  no*  alienation  could  take 
ptacc  in  the  lifetime  of  the  ancefton 

S  5.  To  n^medy  thefe  inconveniencieSj  it  a|5pear8  to  -f i^^  ^^\^ 
have  been  very  early  eftabliflied  as  a  rule  of  law,  that,    ^^\^^- 

^  ^  .  '  '    I  Rep.  jo4«« 

•*  when  the  anceftor,  by  any  gift  or  conveyance  takes 
'^  an  eftate  of  freehold,  and,  in  the  fame  gift  or  con-f 
*^  reyance,  an  eftate  is  limited  either  mediately  or 
*'  immediately  to  bds  heirs,  in  fee  or  in  tail)  that  aI-» 
*'  ways^  in  jfieicb  cafes,  (the  heirs)j  are  words  of  limi- 
**  tation  of  the  eftate,  and  not  words  of  purcbafe/* 
From  which,  it  follows,  that  fuch  remainder  is  unme- 
diacely  executed  in  pofleffion,  in  the  anceftor  fo  taking 
the  freehold,  and  is  not  contingent  or  in  abeyance.  > 

H  h  4  S  6.  The 


v/ 
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§  6.  The  firft  cafe,  according  to  Sir  William  BhurJk- 
^*.vnard,       Jlofie^  wherein  this  principle  was  ellablifhed,  is    tlius 

tranilated  by  him  from  the  Tear  Book  of  Edw.  2. 


;  •  ZdkV.  2. 
5//- 


John  Abel  having  two  fons,  Walter  and  Johnj  pur- 
chafed  the  manor  of  Forty/gray  in  Kent^  to  hold   to 
himfelf  sgid  Matilda  his  wife,  and  Walter  Abel  his 
eldeil  fon,  and  to  the  heirs  of  the  body  of  Walter  be- 
gotten, and  if  Walter  died  without  heir  of  his  body, 
the  manor  ihould  remain  to  the  right  heirs  of  John  the 
father*     Matilda  the  wife  died,  and  Walter  the  ion 
alfo  died  without  heirs  of  his  body.     John  the  father 
became  bound  in  a  (tatute  merchant,  to  pay  100  L  to 
B.  at  a  day  certain,  and  died,  leaving  his  younger  fbn 
John  his  heir.     After  the  day  of  payment  was  elapfed, 
the  creditor  fued  out  a  writ  to  the  fheriff  of  Kent^  to 
extend  and  deliver  to  him  all  the  lands  which  John 
Abel  the  father  had  on  the  day  of  acknowledging  the 
flatute.    The  flieriff  returns,  that  he  had  delivered 
to  other  creditors  upon  recognizances,  all  the  lands 
which  John  Abel  had  in  fee,  except  the  manor  of 
Fortyfgray^  in  which  he  had  only  an  eftate  for  term  of 
life.     Upon  this  return  it  was  argued,  that  John  the 
father  had  only  the  freehold  for  term  of  life,  the  fee 
fimple  being  limited  to  his  heirs,  who  therefore  took 
by  purchafe,  and  not  by  defcent ;  but  the  court  held 
the  contrary,  for  which  this  reafon  (among  others)  is 
given  by  Stonor^  J.   viz.  Becaufe  otherwife  the  fc« 
and  the  right,  after  the  death  of  Walter  the  eldeft  fan, 
would  have  been  in  nobody.  .  And  therefore  Beres* 
fordy  C.  J.  gave  the  rule,  that  execution  ihould  be 
awarded  upon  this  manor  pf  Fortyfgray. 

S7-Thr 
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S  7.  The  cafe  from  which  this  rule  took  its  namey. 
and  in  which  it  was  finally  eftabliihedy  was  thus : 

Edward  Shelley  bemg  tenant  in  tail,  fuffered  a  Shelley's  Cafci 
recovery  and  declared  the  ufes  to  himfelf  for  life, 
vdthout  impeachment  of  waile,  remainder  to  a  truftee 
for  twenty.four  years,  remainder  to  the  heirs  male  of 
the  body  of  the  faid  Edward  Shelley^  and  the  heirs 
male  of  fuch  heirs  male,  remainder  over.  It  was 
adjudged  upon  great  confideration,  that  the  words 
giving  the  remainder  to  the  heirs  male  of  the  body 
of  Edward  Shelley^  operated  as  words  of  Umitation, 
and  not  as  words  of  purchafe,  and  therefore  that 
Edward  Shelley  took  an  eftate  tail  under  the  declara^ 
tion  of  ufes, 

m 

%  8.  Serjeant  Roll  has  attempted  a  diftinftion  re«  2  Roll.  Ab. 
fpeding  this  rule,  by  faying,  that  where  the  freehold  ^ 
is  fo  limited  to  the  anceflor,  and  a  mediate  remainder 
to  his  right  heirs,  that  all  the  intermediate  eftates  be- 
tween that  and  the  limitation  to  his  heirs,  as  well  as 
his  own  eftate,  may  determine  during  his  life,  in  that 
cafe  the  limitation  to  his  heirs  is  in  abeyance,  becaufe 
he  can  have  no  heir  to  take  the  rema^lder.     But  Mr. 
Fearne  has  controverted  this  diftindion,  and  fhewn  that  Coot.  Renu 
the  poffibility  of  the  freehold's  determining  in  the  life-  ^** 
time  of  the  anceftor  who  takes  it,  does  not  prevent 
the  fubfequent  limitation  to  his  heirs  from  attaching 
in  himfelf. 

5  9,  When  the  anceflor  takes  only  an  eftate  for  iinft.319*. 
years  (another  perfon  being  the  grantor)  a  renudnder 

A  to 
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to  his  hdrs  or  to  the  heirs  of  his  body  wiH  not  reft  n 
himfelf,  but  in  fucb  heirSj  by  purchafe. 

SjrC.  Tip»  §10.  Thiw,  where,  upon  a  marriage,  a  fettlement 
cited,  *  ^  '^^s  made  by  a  third  perfon,  to  the  nfe  of  the  bulbamt 
X  P.  Wms.      fQj.  ninety-nine  years,  remainder  to  truftees  during  the 

life  of  the  hulband  to  fupport  contingent  remainders, 
remainder  to  the  wife  for  Kfe,  remainder  to  the  firft 
and  other  fons  of  the  marriage,  remainder  to  the  hdrs 
of  the  body  of  Che  hufband,  remainder  to  the  right 
heirs  of  the  hufband.  It  was  admitted  that  the  re^* 
mainder  in  fee  to  the  hulband  was  contingent,  becaufe 
he  only  took  the  particular  eftate  for  years,  and  the 
Ante  ch,  23.  cllate  did  not  move  from  him,  for  if  it  had,  the  re- 
^  '*•  mainder  limited  to  his  right  heirs,  would  have  been 

the  old  reverfion. 

Mode  in  S  ^  ^  •  Where  the  fubfequent  limitation  is  immediate, 

Limiutiona      ^^  ^^^  becomes  executed  in  the  anceftor,  forming  hf 
trc  veiled,       its  union  with  his  particular  freehold  one  eftate  of  in«* 

heritance  in  poflfeffion.  But  where  fudi  limitation  is 
mediate,  it  is  then  a  remainder  vefted  in  the  anceftor, 
who  takes  the  freehold,  not  to  be  executed  in  po& 
feflion,  luuil  the  determination  of  the  preceding  meal 
eftates. 

§.  1 2.  Where  the  limitations  interventag  b€tweeir 
the  firft  eftate  for  life,  and  the  limitation  to  the  hcirr 
of  the  body  are  contingent,  the  eftate  for  life  is  not 
merged,  becaufe  the  intervening  limitations  Would  be 
thereby  deftroyed  ;  but  the  two  limitations  are  uaitttd 
and  executed  in  the  anceftor  only,  until  fuch  time  as 
6  the 
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the  interveniiaig  finutations  became  vefted,  and  then 
they  open  and  become  feparate,  in  order  to  admit  iuA 
intervemng  limitations^  when  they  arife. 

^  I  ^.  Thomas  Bowles^  in  confideration  of  a  mar-   Bowlts't 

.  Cafe, 

liage,  covenanted  to  ftand  feifed  to  the  ufe  of  himfelf  1 1  Rep.  79. 

and  his  wife  Jnn,  for  the  term  of  their  lives ;  and, 

after  their  deceafisis,  "  to  the  ufe  of  their  firft  Mue 

<^  male,  and  to  the  heirs  male  of  fach  ifFue  lawfully 

^^  begotten,  aad  h  over  to  the  fecond,  third,  and 

^^  fourth  i&e  mak,.  ^e.    And  for  want  of  fuch  iflEiie 

<^  to  the  heirs  male  of  the  body  of  the  faid  Thomas 

•'  and  AnnJ^ — ^It  was    refolved,    that,    until    iflEuc^ 

Thomas  Bowks  axkd  Jtnn  were  feifed  of  an  eftate  tail 

executed  /ub  modoj  that  is,  until  the  birth  of  iflue 

male ;  and  then,  by  operation  of  law,  the  eftatesr  were 

divided :  and  Thomas  and  ubm  became  tenants  for 

their  lives,  reminder  to  the  iffue  male  in  tail^  re^ 

n^wder  to  the  heir^  of  Thomas  ;  as  the  eftate,  limited   Vide  Mere- 

to  tto  for  thdr  Kve^  was  not  merged.  ?i  ^Jf"'' 

S  14.  ^t.  Fearneiw%^  where  there  is  a  joint  limita-  Of  joint  and 

feveral  Luni* 

tion  of  the  freehold  to  feveral,  followed  by  a  joint  tations. 
limitation  of  the  inheritance  in  fee  fimple  to  them,  as^ 
an  eftate  to  A.  and  B.  for  their  lives,  or  in  tail,  and 
afterwards  to  tbctr  heirs,  fo  that  bbth  limitations  are 
«f  the  lame  quality,  that  is  both  joint,  it  feems  the 
fee  vefta  in  them  jointly.  And  fo  if  the  limitation  of 
the  freehold  be  to  baron  and  feme  jointly,  remainder 
to  the  heirs  of  their  bodies,  it  is  an  eftate  tail  executed 
in  them ;  as  they  are  capable  of  iffue  to  whom  fuch 
joint  inheritance  c&n  dcfcend. 

S  t5.  If 


/ 
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$  15.  If  the  limitation  of  the  freehold  be  not    joint 
but  fucceffive,  as  to  one  for  life,  remainder  to    the 
other  for  life,  remainder  to  the  hdrt  of  their  bcxlies^ 
there  it  feems  the  ultimate  limitation  is  not  executed 
in  pofleifion,   but  gires  them  a  joint  remainder   in 
taU. 

StephcBftT*  S  '^*  ^^  Francis  Wortfyy  in  confideradon  of    an 

T^Rayf^k.     intended  marriage  with  Hijler^  coyenanted  to  ftand 


feifed  to  the  ufe  of  himfelf  for  life,  remainder  to  H^cr 
for  life,  remainder  to  the  heirs  males  which  he  ihould 
beget  upon  the  body  oiHeJler.  It  was  refolved,  that  the 
eftate  tail  was  not  executed,  becaufe  there  was  an  in- 
tervening remainder  Umited  to  the  wife. 

2  Term  Rep.  '     S  ^7'  Where  an  eftate  for  life  is  limited  to  A^  with 
435;  a  remainder  to  heirs  of  A.  and  B.  this  is  a  contin- 

Kep.  731.       gent  remainder,  and  not  a  yefted  eftate.    So  if  there 
Rem.  44.        "^  *  limitation  to  the  wife  for  life,  remainder  to  the 

heirs  of  the  body  of  the  huft>and  and  wife,  this  is  no 
remainder  to  the  \dfe,  for  the  freehold  is  limited  to 

< 

her  alone,  and  as  the  perfon  who  is  to  take  in  re- 
mainder muft  be  fadr  of  both  their  bodies,  if  the  wife 
fhould  die  before  the  huiband,  there  can  be  no  one  to 
anfwer  that  defcription  when  the  particular  eftate  de- 
termines, becaufe  the  huft)and  cannot  have  an  heir 
during  his  life,  nor  could  it  be  involved  or  flow  into 
K  the  limitation  to  the  wife  herfelf,  as  not  being  confined 

to  her  own  heirs }  therefore  the  remainder  is  in  con« 
tjngency, 

S  «8.  If 
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§  1 8.  If  the  limitatioR  of  the  inheritance  be  to  FearneCont. 
feveral  men,  or  to  fcvcral  women  in  tail,  inftead  of  Lft?f.Wt. 
fee  iimple,  though  the  freehold  be  to  them  jointly,   » 1»*-  »^*  «• 
they  take  feveral  eftates  of  inheritance,  becaufe  they 
cannot  have  iflue  between  or  among  them  as  a  man 
and  a  woman  may.    And  the  lame  rule  extends  to 
other  cafes,    where    the    relative   fituations  of   the 
grantees  renders  the  poflibility  of  ilTue  between  or 
among  them  more  remote  than  what  is  termed  a 
iimple  or  common  poflibility,  or  elfe  is  inconfiftent 
with  the  laws  of  marriage. 

$19.  Where  the  particular  ellate  is  granted  to  two 
perfons,  with  a  limitation  to  the  heirs  or  heirs  of  the 
body  of  one  of  them,  the  Inheritance  is  executed  in 
the  perfon  to  whofe  heirs  it  is  limited. 

*  • 

5  2o.  In  a  modem  cafe,  lands  were  conveyed  by  Alpab  t. 
leafe  and  releafe,  in  confideradon  of  marriage,  to  John  g  xcrm  R* 
Wat  kins  for  life,  remainder  to  Sufannah  Stephens  hk   5*^ 
intended  wife  for  life,  for  her  jointure,  remainder  to 
the  ufe  of  the  heirs  of  the  body  of  the  faid  Sufannab 
by  him  the  laid  Jobn  Watkins  to  be  begotten,  and  of 
their  heirs  and  alfigns  for  ever.     It  was  held  that 
Sufannab  Stephens  took  an  ellate  tail. 

§  a  I.  Mr.  Fearne  obfervea,  that  limitations  of  this 
kind  are  faid  to  be  executed  yi^^  modoy  that  is,  to  fome 
purpofes,  though  not  to  all ;  for  though  they  are  fo 
£ur  executed  in,  or  blended  with  the  pofleflion,  as  not 
to  be  grantable  away  from,  or  without  the  freehold  by 
way  of  remainder,  yet  they  are  not  fo  executed  in 

poflelHon 
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pofleflion  as  to  fever  the  jointure,  or  entide  due 
of  the  perfon  fo  taking  the  inheritance  to  do ver. 


BeA  tlie  S  2^-  ^^  ^^^  eftabliihed  in  Shelleft  cafe  does  noC 

^^^mt^br  ^^^  plac^j  unlefs  the  particular  eftatc,  and  dte   ro-, 
the  fame         mainder  to  the  heir  or  heirs  of  the  body,  are  created 

by  the  fame  conveyance :  for,  by  the  very  words  of 
the  rule,  as  ftated  in  Shelley*^  cafe,  both  eftates  muft 
be  created  in  the  fame  gift  or  conveyance. 

Cmner't  §  23.  It  was  detennined  fo  long  ago  as  16  EUk^ 

M  Im.  k.  7.  ^^^^  *^  ^  ^^^  '^^^^  made  to  jf.  for  life ;  lemainder  to 

the  right  heirs  of  B.y  and  B.  purchafed  the  eftate  of 
A.  the  remainder  would  not  thereby  become  erecuted : 
for  it  was  not  conveyed  by  the  original  grant,  but  by 
the  a&  of  another  perfon,  after  the  original  grant. 

Moor  T.  S  ^4*  ^*9  ^^  ^^^  marriage  of  B.  his  fon,  fetded 

r^d!^Ra  m    ^^^  ^^  ^^^  ^^  ^^  ^"  ^^^  ^^^*  remainder  to  the  'wifc 
37*  of  B.  for  life,  remainder  to  their  firft  and  other  fens 

in  tail,  with  reverfion  to  himfelf  in  fee* 

■ 

Afterwards  jt.  devifed  the  fame  lands  to  fuch  ilTue 
male  as  B.  ihould  have  by  any  other  wife  in  tail  male, 
and,  in  cafe  of  failure  of  iifue  male  in  £.,  to  his 
grandchildren  by  his  daughter  C.  in  fee.  B.  fuffered 
a  recovery,  and  died  without  iflfue  male.  Holt^  Chief 
Juftice,  held  clearly,  that  the  devife  to  B.*$  iflue  male, 
by  any  other  wife,  could  not  be  tacked  to  the  eftata 
for  life;  becaufe  that  was  limited  by  another  cqq« 
veyance. 


r 


S  ^5.  Lord 
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5  25.  Lord  Keeper  Wright  is  reported  to  have  laid  2  Vcrn.486*^ 
refpediQg  this  point,  that,  ^^  all  the  authorities  are 
^^  only  in  the  affirmative ;  that  if  by  the  fame  deed 
♦'  they  fliall  confolidate ;  not  negatively,  that  if  by 
^*  different  deeds,  they  (hall  not."  But  there  was  no 
decree  in  that  cafe ;  and  this  dodrine  is  now  fully 
fettled,  by  the  following  determination  of  the  Ck>urt  of 
King's  Bench : 

§26.  Claude  Fonmreau^  by  indenture  made  be-  Doer, 
tween  him  and  his  eldefl  fon  Thomas^  in  confideration  Doug.  ^87. 
of  natural  love  and  affection,  granted  the  «ftate  to  the 
faid  Thomas  for  life.  Afterwards  the  father  devifed 
the  reverfion  to  the  heirs  male  of  the  body  of  Thomas. 
It  was  ccmtended,  that  the  rule  in  Shelley*^  cafe  applied 
enly,  where  both  the  limitations  were  in  the  fame 
inftrument ;  that  the  court  now  (when  the  feudal 
reafons,  for  which  it  was  introduced,  had  ceafed} 
would  not  be  inclined  to  extend  the  rule,  as  it  tended 
Qi  mod  inftances  rather  to  defeat,  than  to  give  effeft 
to,  the  real  intention  of  the  teftator. 

hotd  Mansjkld  hddy  the  court  was  unanimous  in   id  rio* 
thinking,  that  the  eftate  for  life  being  by  one  inftru- 
ment, and  the  limitation  in  tail  by  another,  they  could 
^pt  unite^ 

§  27 f  By  a  fettlement  made  after  marriage,  and  a   Vcnablct  t. 
fine,  lands  were  limited  to  S.  Morris  for  life,  remain-      Timn  Rco 
der  to  Hannah  Morris  for  life,  remainder  to  the  firfl:   34** 
and  other  fons  of  the  marriage  in  tail,  remainder  to 
the  firil  and  other  daughters  in  tail,  remainder  to 

Hannah 


4S0 
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Harmab  Morris  in  tail,  remainder  to  the  ufe  of 
perfon  or  perfons  as  Hannah  Morris  fliould  by 
appoint.     Hannah  Morris  appointed  the  eftate  to 
ufe  of  the  right  heirs  of  S.  Morris  for  ever« 


Vide  Fcarnc 
Cont.  Rem. 

99- 


Upon  this  cafe,   fent   out  of  Chancery  for    the 
opinion  of  the  Court  of  King*s  Bench,  it  was    certi<< 
fied.  that  the  appointment  made  by  H.  Morris  ^  ^d 
not  create  any  eftate  which  could  unite  with  the  life 
eftate  of  S.  Morris^ 


It  it  the  fame 
where  the 
Anceftor 
takes  by  Im- 
plication, 


%  28«  It  is  immaterial,  with  refped  to  this  nile» 
whether  the  anceftor  takes  the  freehold  by  an  exprefs 
limitation,  or  by  an  implication  arifing  from  the  deed 
in  which  the  eftate  is  limited  to  his  heirs,  or  the  heirs 
of  his  body.  In  either  cafe  the  rule  is  applied  and 
the  fubfequent  limitation  vefts  in  himfelf. 


Tit.  ii.cln4« 
f.  29. 


.The  Rule  not 
extended  to 
the  "Words 


^  §  29.  Thus,  in  the  cafe  of  Pybus  v«  Mitfordy  it 
was  determined,  that  the  covenantor  took  an  eftate 
for  his  own  life,  by  implication,  and  that  the  fubfe* 
quent  limitation  to  his  heirs  male  was  executed  in  him, 
and  united  to  the  eftate  for  Hfe,  which  he  took  by 
implication,  fo  that  he  became  tenant  in  taiU 

§  30.  As  one  of  the  principal  reafons  for  .eftabliiE- 
ing  this  rule  was,  to  prevent  an  abeyance  or  fufpenfion 
of  the  inheritance,  it  is  only  applied  to  limitations  in 
which  the  word  heirs  is  ufed,  on  account  of  the  pecu- 
liar fignification  which  the  law  has  annexed  to  that 
word,  and  the  maxim  that  nemo  eji  hares  viventis ;  fo 
that  if  lands  are  limited  to  A.  for  life,  remainder  to 

his 
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his  firft  and  other  fons  and  the  heirs  of  their  bodies ; 

or  remainder  to  the  child  and  children  of  yfl,  or  to  Bowles's 

the  iflfue  of  A.  and  the  heirs  of  their  bodies^  no  more  f.     ' 

than  an  eftate  for  life  will  veft  in  A.^  and  ihe  words  Y^^^^^7' 

onowf  infra. 

fon,  child,  or  ifTue,  will  operate  as  words  of  purchafe« 

S  3 1 .  The  word  heir,  ii»  the  lingular  number,  with  Nor  to  the 

words  of  limitation  fuperadded,  is  a  word  of  purchafe  fn  the  fiogukr 

in  a  deed,  for  it  operates  as  a  defcripdon  of  the  perfon  Number. 
intended  to  take. 

S  32.  ^.  conveyed  lands  by  fine  to  the  ufe  of  him-  Waker  t. 
felf  for  life,  remainder  to  the  ufe  of  his  firft  fon  and  f^m!i^9. 
the  heirs  male  of  his  body,  with  fimilar  limitations  to 
his  2d,  3d,  4th,  5th,  and  6th  fons,  with  remainder 
to  the  right  heir  rtale  of  the  faid  A.  to  be  begotten 
after  the  faid  fixth  fon  and  of  his  heirs  male.  It  was 
held  to  be  a  contingent  remainder. 

$33*  Where  the  particular  eftate  and  the  remainder  Nor  where 
to  the  heirs,  or  heirs  of  the  body  of  the  perfon  to  are  of  differ, 
whom  the  particular  eftate  is  limited,  are  of  different   ^^'^  Natures, 
natures,  as  if  the  firft  limitation  only  gives  a  truft 
eftate  of  freehold,  and  the  fubfequent  limitation  to 
the  heirs  of  the  body  carries  the  legal  eftate,  the 
word$>  heirs  of  the  body,  will  operate  as  words  of 
purchafe,  and  will  pafs  a  contingent  remainder  to  fuch 
heirs. 

.  S  34.  Thus,  in  the  cafe  of  Lord  Say  and  Sele  v.  Tit.  la.  ch.f. 

Jones^  where  a  truft  eftate  was  devifed  to  a  woman  for  '  ^^^  p^^l 

life,  and  a  legal  remainder  to  the  heirs  of  her  body,  it  Ca.  113. 
Vol,  IV.                      I  i                                was 
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was  held,  that  the  heirs  of  her  body  mud  take  by  pur-^ 
chafe^  there  being  no  inftance  where  the  legal  limita- 
tion of  an  eftate  to  the  heirs  of  the  body  of  anyperfon 
had  been  united  to  a  prior  equitable  limitation  of  the 
furplus  profits  of  fuch  eftate  to  the  fame  perfon  for 
life,  fo  as  to  make  fuch  perfon  tenant  in  tail  by  con- 
flruftion  of  law. 


Nor  to  Cafrt 
of  Marriage 
Anklet. 


t  Browi)*s 
kep.  a22. 


§  2S-  This  rule  is  not  adopted  in  the  con(tru£don 
of  articles  entered  into  before  marriage  for  the  purpofe 
of  making  a  fettlement.    For,  in  fuch  cafes,  the  Court  of 
Chancery  confiders,  that  marriage  articles  are,  in  their 
nature,  executory,  and  ought  to  be  conftrued  according 
to  the  intention  of  the  parties ;  that  a  provifion  for  the 
iflue  of  the  marriage,  is  one  of  the  great  and  immedi- 
ate obje&s  of  fuch  agreement ;  and,  confequently,  that 
the  intention  of  the  parties,  however  untechnically  ex- 
preiTed,  muft  be,  to  make  fuch  a  fettlement  as  ihall 
contain  an  eflfedual  provifion  for  that  iiTue,  who  are 
purchafers  for  a  valuable  confideration ;  and  whofe 
rights  it  is  the  duty  of  a  court  of  equity  to  proteft : 
fo  tbat$  where  in  marriage  articles  it  is  agreed  to  fettle 
lands,  to  the  ufe  of  the  hufband  for  life,  with  remain- 
der to  the  heirs  of  his  bodv.  thefe  laft  word&  are  con- 
ftrued  to  be  words  of  purchafe,  and  to  mean  the  firft 
and  other  fons  of  the  marriage,  and  ihe  heirs  of  their 
bodies*    ^ 


Trevor  ▼. 
Trevor, 
t  P.  W.  662. 
lAb.Eq.  387. 
\k\c  Cufack 
▼.  Cufack, 
1  Bro.  ParL 
Ca.  470, 


§  36.  Sir  John  Trevor^  in  confideratkm  of  an  in- 
tended marriage,  covenanted  with  truftees,  beforie  the 
end  of  two  years,  to  fettle  and  aflure  upon  the  faki 
truftees  and  their  heirs,  certain  landsy  to  the  ufe  of  him- 

6  felf 
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ielf  for  life,  ^fc'ithout  impeachment  of  wafte  ;  remaindei" 
to  the  ufe  of  bis  intended  wife  for  life  ;  remainder  to 
the  ufe'  of  the  heirs  males  of  his  body  on  her  body 
lawfully  to  be  blErgotten^  and  the  heirs  males  of  fuch 
heirs  males  lawfully  iflfuing ;  remainder  to  the  ufe  of 
his  own  right  heirs.  The  marHage  took  eflFed  5  but 
tio  fettlement  was  ever  niade  purfuant  to  thefe  articles. 
Six  John  Trevor y  apprehending  that  he  had  an  eftate 
tail  vefted  in  him  under  thefe  articles^  he  and  his  wife 
levied  a  fine  of  the  lands.  Upon  the  death  of  Sir  Johii 
Trevory  his  eldefl  fon  filed  his  bill  In  Chancery  for  a 
fyecifit  performance  of  thefe  articles  ;  infiftingj  that  it 
was  not  in  his  fiather^s  power  to  bar  the  limitation  td 
him. 

It  wai  decreed,  that  Sir  Jebn  Trevor  took  only  ait 
eftate  for  life  Undet  thefe  articles  ^  and  that  the  remain^ 
der  to  the  heirs  males  of  his  body,  Ssfr^  gave  an  eflatc 
tail  by  purchafe  to  the  firfl  and  other  fons  of  the  mar* 
riage.  And  this  decree  was  afGrmed  in  the  Houfe  of 
Lords. 

S  37.  Where  a  fettlemeht  "Was  made  prerious  to  a 
marriage^  ia  puffuance  of  articles,  and  the  fettlement^ 
by  adopting  the  very  words  of  the  articles  in  limiting 
an  eAate  for  life  to  the  huiband^  with  a  fubfequent  li^ 
mltation  to  the  heirs  of  his  body,  ^c.  had  given  him 
an  eflate  tail,  the  Court  of  Chancery  redified  thennifc 
take^  by  making  the  intended  hufband  only  tenant  for 
life,  with  CQBtingent.  remainders,  to  the.  iffue.  o£  the 
marinage* 

li  a  S  38-  By 


484 

WeftT. 
Eriflcy. 
a  P.  W.  349. 

3  Bro.  Pari. 
Ca.  327. 
CoUca.  Jur. 
▼.  1.  463. 
Honor  V. 
Hoaor, 
I  P.  W.  123. 
S.P. 
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§  38.  By  articles,  in  confideradon  of  an  intended 
marriage,  it  was  agreed,  that  the  hufband  fliould  fettle 
his  eftate  to  the  ufe  of  himfelf  for  life,  without  impeach- 
ment of  wafte ;  remainder  to  the  intended  wife  for 
life,  remainder  to  the  heirs  male  of  the  hufband  by 
the  faid  intended  wife ;  remainder  to  the  heirs  male  of 
the  hufband  by  any  other  wife ;  remainder  to  the  heirs 
female  of  the  hulband. 


A  fettlement  was  made  prior  to  the  marriage^ 
preiTed  to  be  made  in  purfuance  and  performance  of  the 
articles y  by  which  the  lands  were  limited  to  the  intended 
hufband  for  life  ;  remainder  to  the  wife  for  life  for  her 
jointure  ;  remainder  to  the  firfl  and  other  fons  of  the 
marriage  in  tail  male ;  remainder  to  the  heirs  of  the 
body  of  the  faid  hufband  by  his  then  intended  wife ; 
remainder  oven 

The  marriage  took  effed  ;  and  there  was  iffue  one 
daughter.  The  wife  died :  and  the  hufband,  having 
an  eflate  tail  under  the  limitation  to  the  heirs  of  his 
body,  TuflFered  a  recovery,  and  fold  the  eflate.  The 
daughter  left  iiTue  two  daughters ;  who,  after  the  death 
ti  the  hufband,  brought  their  bill  to  have  the  benefit 
of  the  articles,  infilling,  that  the  eflate  was  intended 
^to  have  been  limited  in  flrid  fettlement;  fo  that  the 
lafl  remainder  ought  to  have  been  to  the  daughters  of 
the  marriage  in  tail  general. 

The  bill  was  difmifTed :  but,  upon  an  appeal  to  the 
Houfe  of  Lords,  this  decree  was  reverfed ;  and  the 
lands,  comprized  in  the  articles,  were  dire£led  to  be 
conveyed  to  the  granddaughtiers,  add  the  hdrs  female 

of 
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of  their  bodies,  as  tenants  in  common,  with  crofs-re- 
mainders  to  them  in  tail  female. 

%  39.  In  this  lad  cafe,  the  equity  arofe  to  the  ifTue 
female,  in  whofe  favour  the  court  declared,  that  the 
fettlement  ihould  be  altered.  But,  in  a  fubfequent  cafe,  Powdl  v, 
where  there  was  an  exprefs  provifion  made  for  daugh-  2  p!  w.  c0^ 
ters,  a  limitation  to  the  heirs  of  the  hufband  generally 
was  not  conftrued  as  equivalent  to  a  remainder  to 
daughters.    But  it  is,  now  fettled,  that  the  fame  equity   Hart  v. 

*r     •     r  r  r        t  i  Middlchurft, 

anfes  m  favour  of  females  as  males.  ^  /^(^^  ^^  1. 

§  40.  The  general  do£lrine,  that,  where  articles 
and  a  fettlement  are  made  before  marriage,  and 
the  fettlement  is  made  in  purfuance  of  the  articles, 
if  the  words  "  heirs  of  the  body**  are  tranfcribed  from 
the  articles  into  the  fettlement,  they  will  be  altered  in 
Xhancery,  is  fully  confirmed  by  the  following  cafe : 

§  41.  By  articles  before  marriage,  an  eflate  was  Roberts  ▼,  ' 

agreed  to  be  fettled  on  the  hufband  for  hft^/am  wafte,  f y^ff^^g^ 
remainder  to  the  heirs  male  of  his  body,  with  ppwer 
to  raife  portions  for  younger  children,. 

A  fettlement  was  afterwards  made  before  the  mar- 
riage, in  purfuance  of  the  articles,  which  adopted  the 
very  words  of  the  articles.  After  the  marriage,  the 
hufband  levied  a  fine  of  the  efbte,  and  declared  the 
ufes  to  himfelf  in  fee.  The  fon  of  the  marriage  brought 
his  bill  to  have  the  fettlement  redified  according  to  the 
intention  of  the  articles,  which  was  to  make  his  father 
tenant  for  life  only. ;  though  the  words,  both  of  the 
articles  and  fettlement,  in  conftrudion  of  law,  'made 

lis 


|)im  teaaot  iu  tail :  for,  if  fuch  'was  idic  intent, 
needled  to  give  him  a  power  to  rai&  portioos. 

Lofd  Hardwicke  depreed  the  lands  Qiould  be 
^ifcyed  to  the  fon  in  tail. 


$  42.  If  the  fettlement  is  made  after  the  marriag'c^ 
and  adopts  the  word$  of  the  articles,  it  will  be  re£ll/ie<i 
in  the  fame  manner  as  in  the  former  cafes. 

StmtficM  V.  S  43r  ^  perfon,  by  jirticlcs  previous  to  his  marriage, 
F '^"a '  Re  agreed  to  fettle  lands,  to  the  ufe  of  himfelf  and  his  in- 
il6.  tended  wife  for  their  lives,  and  the  life  of  the  fundvor  ; 

and,  after  the  furviyor's  deceafe,  to  the  ufe  of  the  heirs 
of  the  body  of  the  intended  hufband  on  his  wife  begotten, 
with  remainders  oyer.  The  marriage  took  effed  j  and, 
feveral  years  after,  the  huiband,  by  deed  reciting  the 
articles,  fettled  certain  lands  to  the  ufe  of  himfelf  and  his 
wife  fur  their  Ii\?cs,  and  the  life  of  th^  longeft  liver  of 
them  ;  and,  after  their  deceafe,  to  the  ufe  of  the  heir? 
of  the  body  of  the  hv.fband  by  his  faid  wife,  remainr 
^er  to  the  right  heirji  of  the  hufband. 

» 

'    .  It  was  decreed  by  Lord  Talbot^  that  the  hulbaad 

pught  only  to  be  tenant  for  life,  and  the  fettlemco^ 
muft  be  rectified  in  that  refpect. 

S  44.  This  dodrine  is  adopted  only  in  cafes  of  mar- 
^age  articles,  and  is  not  extended  tp  liinitations,  iA 
Settlements  of  the  legal  eitate. 

S  4i-  John 
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S  45.  y(t?i&«  Watkinsy  by  fettlemeQt  on  the  marriage    Alpafs  t. 
of  his  eldeft  fon,  conveyed  his  eflatc  to  truftees  to  the   g  Term  R 
ufe  of  himfelf  for  life,  remainder  to  his  wife  for  life ;    $'^* 
remainder  to  his  fon  John  for  life  i  remainder  to  his 
intended  i;irife  for  life,  for  her  jointure ;  remainder  to 
the  heirs  of  the  body  of  the  faid  intended  wife '  by  the 
faid  yobn  the  fon  to  be  begotten,  and  their  heirs  and 
aifigns  for  ever ;  remainder  to  the  right  heirs  of  Jcbn 
the  fon  for  even 

It  was  contended,  that,  as  it  appeared  by  a  recital 
<|n  the  fettlement,  that  it  was  made  '^  for  the  fettling^ 
conveying,  and  afloring  of  the  faid  premifes  to  the 
feveral  ufes  therein-after  exprefllsd,**  a  court  of 
equity  would  reftify  the  fettlement,  by  inferting  a  li* 
mitation  to  the  firft  and  other  fons  of  the  marriage,  in 
the  room  of  the  limitation  to  the  heirs  of  the  body  of 
the  intended  wife.  But  Ldrd  Kenyon  was  clearly  of 
opinion,  that  the  wife  took  an  eitate  tail  under  the  fet> 
tlemeht, 

§  46.  Although,  where  articles  are  entered  into  be-<    Lc^^  ▼.    - 
fore  marriage,  and  a  fettlement  is  made  after  marriage,   Q^^^Pvtmp. 
different  from  thofe  articles,  the  court  will  fet  up  thofe  Talbot.  20. 
articles  againll  the  fettlement;    yet,  when  both  the 
articles  and  the  fettlement  are  previous  to  the  marriage, 
at  a  time  when  all  the  parties  are  at  liberty,  and  the 
fettlement  is  not  expreffed  to  be  made  purfuant  to  the 
articles,  if  fuch  fettlement  differ  from  the  articles,  it 
will  be  confidered  as  founded  on  a  new  agreement, 
S^d  will  control  the  articles.      .  , 

1x4  S  47-  The 
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S  47,  The  rule,  in  Sbellefs  cafe,  has  been  adoptred 
in  the  conflrudbn  of  aifignments  of  terms  for  year^  ; 
and  the  words,  heirs  of  the  body,  h^ve  beea  held 
be  words  pf  Umitadon* 


F^acock  T.  $  48^  A  term  for  years  was  ailigned  in  truft  tfaa£ 

Spooner,         baron  and  feme  might  receive  the  profits  during  their 
195.  t  P.  W.  lives,  and  the  life  of  the  longer  liver  of  them,  and^ 
**^'  after  their  death,  to  the  heirs  of  the  body  of  the  wife 

to  be  begotten  by  the  hufband ;  the  court  held,  that 
the  whole  intereft  of  the  term  vefted  in  the  wife.  But 
this  decree  was  reverfed,  and  the  reverfal  affirmed 
by  the  Houfe  of  Lords ;  but  the  ^  dofUin^  e(Ut>li(hed 
by  this  reverfal  was  fooa  alter^*  *    ' 


Webb  T. 

Webb. 

<  P.  W.  132, 


Haytor  ▼« 
Rod,  Tit.  8. 
ch.  2.  f.  lo. 
a  Vcf.  IL6^. 


§  49.  A  term  of  years  vm  a^gned,  iQ  confi^eradoH 
of  marriage,  to  truftees,  upon  trail  to  permit  the  huC- 
band  to  enjoy  the  f^une  ^s  ^ong  ^  he  (hould  liye,  and, 
after  his  deceafe,  to  his  wife,  as  long  as  (he  Should  live  i 
and  after  their  deceafe,  to  permit  the  heirs  of  th^ 

* 

bodies  of  the  faid  hufband  and  wife  to  be  begotten, 
to  hold  the  premifes  during  the  remainder  of  the 
term  ;  it  was  held  by  the  Mafter  of  the  Rolls,  that  th^ 
children  of  the  marriage  took  by  purchafe^  But, 
upon  a  reheaiing  before  Lord  Keeper  Harcourtj  his 
I.ordfhip  obferved,  he  never  heard  it  faid  before  the 
cafe  of  Peacock  v.  Spopner^  that  the  limitation  of  a  term 
in  equity  diflfered  from  the  cafe  of  a  freehold  at  comr 
mon  law ;  and,  as  that  cafe  was  not  exadly  parallel, 
he  did  not  think  himfelf  tied  up  by  it,  and  reverfed 
the  decree  made  at  the  rolls. 


A  tern\ 
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§  50.  A  term  was  vetted  in  truftees  by  a  voluntary   Thecbridg>t 
deed,  in  truft  to  pay  the  profits  to  Sarah  Sharp  during   3  VcC  233' 
her  life,  and,  immediately  from  and  after  her  deceafe,  to 
the  heirs  of  the  body  of  Sarah  lawfully  to  be  begotten, 
if  the  term  fliould  fo  long  endure ;  and,  for  de£uilt 
of  fuch  iflue,  to  the  granddaughter  of  the  fettlor. 

Lord  Hardwicke  was  of  opinion,  that  the  whole  truft 
of  the  term  vetted  in  Sarah  Sharp. 

%  Ki.  But  where  there  were  words  of  limitation   Unlcfs  there 

"^  -^  are  iapcrado* 

fuperadded  to  the  words  heirs  of  the  body,  the  con-   ded  Words, 
ttrudion  has  been  different, 

S  52.  Edward  Buffey  being  poflefled  of  a  term  for   Hodfol  v. 
fifty-nine  years,  by  voluntary  deed  conveyed  it   to   Forreft  MSS. 
,truftees  in  trutt,  to  permit  Grace  Buffey  his  wife  to   |*  ^*  ^  ^^* 
receive  the  rents  and  profits  for  the  faid  term  of  fifty.   Barnard.  199. 
mne  years,  if  Ihe  fliould  fo  long  Uve,  and  after  her 
deceafe  to  the  ufe  of  the  faid  Edward  for  life,  and 
after  the  deceafe  of  Edward  and  Grace^  then  in  trutt 
for  the  heirs  of  the  body  of  the  faid  Grace  by  the  faid 
Edwardy  and  to  their  executors,  adminittrators,  and 
affigns,  for  the  refidue  of  the  faid  term  of  fifty-nine 
years,  and  for  want  of  fuch  iffuc,  &f^. 

Lord  Hardwicke  was  of  opinion  that  the  whole  did 
pot  veO:  in  Grace j  the  words  being,  not  words  of  limi- 
tation but  of  purchafe ;  and  that  they  might,  from  th? 
prcumftapices  of  the  cafe,  be  confidered  as  words  of 
purchafe,  appeared  from  4r(her*$  cafe,  where  the    1  Rq),  gj, 

fuperadding 
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fi^>eradding   words  of  limitation    made    the    lirord 
•*  heir  **  a  word  of  purchaie. 

rricev.Price,       $  $i*  Where  a  perfon  on  his  maniage  fettled   a 

s  Vcf.  334.      lealehold  eftate  to  tniftees,  to  the  fole  and  feparate  ufc 

of  his  intended  wife  for  life,  for  her  jointure,   and 
from  and  after  her  deceafe,  to  the  ufe  of  the  heirs  of 
the  body  of  the  wife,  by  the  hufband  to  be  b^gottenj 
and  for  want  of  fuch  ifllie,  to  the  ufe  of  the  hufband 
and  his  heirs  for  ever.    Sir  Jofeph  Jekyll  held,  that  on 

fl^  ▼•    •      the  wife's  death,  the  leafchold  veiled  in  the  heirs  of 

s  Vcf,  65a*     her  body,  as  purcnafers. 
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7.  Hiftory  of  SeitUments. 

IX.  Eftates  may  be  rendered  uti' 
a&enabkfor  Lroea  in  Leing 
and  2 1  Tears  after. 

13.  This  Rule  ii  appUedtoJ^ng* 
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16  •  But  not  to  Reminders  after 
pjlatei  Tail. 


SI«  Jin  wwom  Perptn  Mt0^  M 
made  Tenant  for  Life. 

23.  And  a  *oefied  Remmnder  B- 

mitedon  that  FJlate 

24.  But  no  Eftate  can  be  Rmited 

to  fhe  IJfue  of  an  unborn 
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Parliament, 


Perpetuities 
difcouraged. 
Antech*  I. 


Sedion  i. 
"\X^E  have  fcen  that  by  the  introdudion  of  the 
feudal  law  mto  England^  all  real  property  was 
rendered  unalienable,  and  that  by  degrees  the  pro- 
prietors of  land  acquired  a  power  of  alienation.    And 
this  power  was  found  to  be  fo  beneficial  to  the  coun- 
try, that  the  Judges  have  for  many  centuries  eftablifhed  > 
it  as  a  rule,  that  real  property  fhould  in  no  cafe  be 
rendered  unalienable,  or  as  they  ufually  expreflcd  it, 
that  perpetuities  fhould  not  be  allowed.     And  this 
rule  being  founded  on  principles  of  general  policy,  is   3Cb»,C«.tt; 
adopted  by  courts  of  equity  in  as  full  an  extent,  as  bjr    *  ^^"^  *^4* 
purts  of  law. 

§  2.  Thus,. 
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Tit.  I.  C  60.        S  2*  Thu8>  it  has  been  dated,  that  aa  nnKyii^t^ 

power  of  alienation  is  an  incident  i:^  infi^iarablj 
annexed  to  an  eftate  in  fee  fimple,  that  it  can- 
not be  reftrained  by  any  provifo  or  condition  ^vjiat« 
ever. 

Dyer  13  «.  $  3.  It  was  determined  in  the  reign  of  Henry  %•  for 

jChLca.19.  the  Dune  reafon,  that  no  remainder  could  be   limited 

over  after  a  previous  difpofition  of  the  fee  fimple  :  for 
if  fuch  remainder  was  allowed^  the  eftate  in  fee  would 
become  unalienable. 

Tit.  2.  cL  I.       §  4*  The  ftatute  De  Dams  CoruUtionalibusj  was  pro- 
^  cured  by  the  nobility,  for  the  purpofe  of  rendering 

their  poffeifions  unalienable.      But  the  Judges,    by 
means  of  thofe  fictitious  proceedings,    called   fines 
and  recoveries,   of  which  an  accoimt  will  be  given 
hereafter,  effe&ually  defeated   the  operation  of  this 
Tit.  2.  ch.  2.  ftatute,   and  alfo  laid  it   down  as  a    rule,   that  a 
Vide*  Tit  4c    ^^^^^^^  ^^  ^^  cannot  be  reftrained  from  barring  his 
36.  eftate  in  this  manner,  by  any  provifo  or  condition 

whatever. 

§  5.  Any  other  mode  of  reftraining  a  tenant  in 
tail  from  alienation,  will  alfo  be  deemed  void,  as  tend* 
ing  to  a  perpetuity. 
• 

Maiowaring  S  ^«  Lands  were  limited  by  deed  to  A.  for  nmety« 
^  Vef  kn.  ^^  years,  if  he  fhould  fo  long  live>  remainder  to 
458.  truftees  to  preferve  contingent  remainders,  remainder 

to  truftees  for  a  term  of  one  thoufand  years,  remain* 

der  to  the  firft  and  other  fons  of  ^«  in  tail  male. 

Widi 
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TVith  a  provifo  that  the  truftees  fliould,  after  any  con- 

trsuBt  or  agreement  made  by  any  of  the  perfons  taking 

eftates  imder  the  deed  touching  the  alienation  of  the 

premifes^  but  before  any  alienation  ihould  be  made, 

or   any  zGt  done  which  might  prevent  the  premifes 

from  going  according  to  the   limitations  aforefaid, 

by  fale  or  mortgage,  raife  5000  /•  and  pay  the  fame 

to  the  perfons  who  would  be  entitled  to  the  premifes, 

in  cafe  the  perfon  contraQing  to  alien  were  adually 

dead« 

The  Mafter  of  the  Rolls  faid,  it  was  a  mere  device 
to  prevent  alienation,  and  therefore  he  declared  that 
the  trufts  of  the  term,  as  tending  to  a  perpetuity,  and 
being  inconiiftent  with  the  rights  of  the  feveral  perfons 
to  whom  eftates  tail  were  limited  by  the  deed,  were 
void,  and  of  no  effeft. 

'  S  7.  Mr.  Butler  has  obferved,  that  the  firft  attempt   Hlftoryof 
at  a  fettlement  was,  the  creation  of  an  eflate  in  fee    I'lnft^ijcT*. 
iimple  conditional.    This  had  two  effeds,  that  of  fuf-   o.  1.  f.  3. 
pending  the  abfolute  power  of  alienation,  till  the  birth 
of  iiTue,  and  that  of.  preferving  the  inheritance  in  a 
particular  line  of  fucceifion.     When  thefe  eftates  were 
converted  into  eftates  tail  by  the  ftatute  De  Donis^  a 
funple  intail  of  the  land  was  fufEcient  to  preferve  it  in 
the  family  of  the  fettlor.     Upon  the  introduction  of 
fines  and  recoveries,  fettlements  of  this  kind  were 
found  to  be  ineffe&ual.     But  when  huft)ands  feifed   Vide  Tit.  36. 
in  right  of  their  wives,  and  women,  feifed  of  the  gift 
of  their  huft}ands,  were  prohibited  from  alienating 
thoie  eftates,  it  became  ufual  to  limit  the  huft)and's 

eftate 
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cftatv  to  the  hufband  and  wiky  and  t&e  heirs  o£  tbe 
body  of  Ae  wife,  by  the  hufband^  and  to  liiaie   the 
wife's  eftate  to  the  huiband  and  wife,  and  the  heirs  of 
the  hufband  by  the  wife ;  by  which  means  the  eibife 
was  fecnted  to  the  parents  during  their  lives^  and  ta 
the  ifltie,  againft  the  zGt  of  either  parent.     Nothiog 
but  the  concurrent  aft  of  both  parties  could  deprive 
the  ifllie  of  the  eftate.    k  was  proteded  againft    th^ 
caprice  or  extravagance  of  one  of  the  parties^  fo  long 
as  the  other  refufed  to  co-operate  in  unfettering   the 
intail,  while  there  was  a  provifion  for  unforefeen 
events^  by  their  cooperation  during  their  joint  livcs^ 
And  during  the  life  of  the  fnrviving  parent,  the  fame 
effe&s  might  be  produced,  by  the  cooperation  of  that 
parent  and  the  iflue ;  and  after  the  deceafe  of  both 
parents^  the  eftate  was  reftored  to  the  if&e  with  a 
complete  power  of  alienation^ 

§  t*  The  lafl  mode  of  making  fettlemems,  smd 
which  ilill  continues  to  be  pradifed,  was  to  limit  die 
eftate  to  the  intended  hufband  for  life,  remainder  to 
the  intended  wife  for  life,  remainder  to  the  firil  and 
other  fons  of  the  marriage,  llicceflively  in  tail ;  by 
•^hich  means  the  eftate  was  rendered  unialienable  undl 
the  eldeft  fon-of  the  marriage  attained  the  age  of 
twentyone  years^  when  he  coiild  join  with  hi*  father 
or  mother  in  fuffering  a  common  recovery j  by  which- 
the  eftate  tail  limited  to  fuch  eldeft  fon,  and  all  die 
fubfequent  eftates,  were  barred ;  and  a  new  fee  fimpk 
acquired^ 

.§  g§  Tmiv 
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%  9.  There  ^ms  one  inconyenience  attending  limita- 
tions of  this  kind,  namely,  that  the  tenant  for  life 
might  bar  and  deflroy  the  remainders  limited  to  his^ 
firft  and  other  fons  by  the  alienation  or  forfeiture  of 
his  eftate  \  but  the  invention  of  truftees  to  prefenre 
contingent  remainders,  of  which  an  account  has  been  Tk.  rtS.  ch.  7. 
already  given,  proved  an  effedual  remedy  to  this  •••*♦• 
abufe. 

§  1 0.  Another  mode  of  protracting  the  power  of 
alienation  was  invented  long  after,  by  limiting  the 
eflate  to  the  father  for  ninety-nine  yeaA,  if  he  fiiould  Tit,  16.  ek  7. 
fo  long  live,'  and  vetting  the  freehold  in  truftees  dur-  ^'  *^:  ^ 
ing  his  life,  upon  which  there  was  a  limitation  to  the 
firft  and  other  fons  (then  unborn)  of  the  father^  fuc- 
ceffively  in  tail ;  by  which  means  the  power  of  barring 
the  intntl  was  in  general  protra£ted,  until  the  death 
of  the  father. 

§  II.  In  confequence  of  the  general  admlffion  of  Eftaten  my 
thefe  modes  of  fettKng  eftates,  it  became  fully  efta-   u^aHewW? 
bliihed  that  real  property  might  be  rendered  unalien*   ^^\  i-ivw  in 
able  during^  a  life  in  being  and  twenty-one  years  after.    Vcaw  aiur. 
From  one  life  the  courts  gradually  proceeded  to  feveral 
lives  in  being  at  the  fame  time,  for  this  in  fa£t  only 
amounts  to  the  life  of  the  furvivor ;  and  as  it  may   3  p.  Wmti 
happen  that  a  tenant  for  life,  to  whofe  unborn  fon  ^^^' 
an  eftate  tail  is  limited,  may  die   leaving  his  wife 
enfient,  an  allowance  has  ;ilfo  been  made  for  the  time 
of  geftation  of  a  pofthumous  chlldi^ 

^  la.  It 
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5  12*  It  may,  therefore,  be  now  laid  down    as   a 
certain  rule  of  law,  that  an  eftate  may  be  readered 
unalienable  during  the  exiftence  of  a  life,  or  any  num- 
ber of  lives  in  being,  and  nine  months,  and  twenty- 
Fomft.  R.      one  years  after ;  but  all  reftraints  on  alienation  li^hxch 
^cLadeT.    ^^cceed  this  period,  are  void.    And,  in  the  cafe  of 

Httlford*        deeds,  the  limitations  are  alfo  void. 
Tit.  38.  - 

This  Rule  it        S  '3«  We  have  feen,  that  in  thofe  conveyances  which 
applied  ta       derive  their  cflfed  from  the  ftatute  of  ufes,  fpriD«nc: 

tbrtnging  ^  ,  •^     ** 

and  Ihimng  and  ihifting  ufes  might  be  created  to  arife  upon  or  after 
^j[6.ch.c.  a  limitation  in  fee4imple,  and,  it  having  been  deter- 
H  \^%  &c.  mined,  that  neither  a  fine  or  recovery,  or  any  other 
Caiew,  *  ad:  of  the  firit  taker,  Ihould  defeat  fuch  fpringing  or 
Show.  Par  fliifting  ufe,  it  became  therefore  neceflary  to  afcertain 
1  Com.  R*2o.  the  time  when  fuch  ufe  (hould  become  veiled ;  for,  oth^- 

wife,  fpringing  and  ihifting  ufes  might  be  limited'on  fuch 
remote  contingencies,  as  to  create  perpetuities.  It  is, 
therefore,  now  fully  eftabliflied,  that  if  an  eftate  in 
fiBe*iimple  is  firft  limited,  the  event  on  which  the  fpring« 
ing  or  ihifdng  ufe  is  to  arife  muft  be  fuch,  that  it  muft 
either  take  place,  or  become  incapable  of  taking  place, 
during  the  exiftence  of  one  or  more  life  or  lives  in 
being,  and  nine  months  and  twenty-one  years  after. 

$14.  Thus,  if  there  be  a  limitation  of  a  ufe  to  A. 
and  his  heirs,  with  a  provifo,  limitii^  the  eftate  to  J?.,^ 
if  A.  dies  without  iiSue  living  at  the  time  of  his  death, 
or  if  A.  and  B.  both  die  without  iflue  living  at  the 
deceafe  of  the  furvivor  of  them,  or,  if  ^.  has  no  child 
who  attains  the  age  of  21,  or  if  neither  A.  nor  B. 
have  a  child  who  attains  the  age  of  2 1 ,  it  is  a  good  pro- 
9  •  vifo  i 
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vifo  J  for  thefe  events  are  fuch,  that  they  tauft  happen^ 
or  become  incapable  of  happening  within  the  period 
above  mentioned.  But,  for  the  fame  reafon,  fuch  a 
provifo  would  be  bad,  if  limited  to  take  eflfedl  after  an 
indefinite  failure  of  iffue  of  C.  a  ftranger,  as  that  event 
might  not  happen  till  long  after  that  period. 

§  1 5,  Where  hufband  and  wife  levied  a  fiiie  of  the  Dsivtcs  v. 
\vife*s  eftate  to  the  ufe  of  the  heirs  of  the  body  of  the   show.'  ParL 
hufband  on  the  wife  begotten,  remainder  to  the  hut   Ca.  104.. 
band  in  fee,  the  limitation  to  the  heirs  of  the  body  of 
the  hulband  was  held  to  be  void  as  a  contingent  re- 
mainder, for  want  of  a  preceding  eftate  of  freehold  to 
fupport  it.     And  Mr.  Feariie  obferves,  there  was  no    ^^"^'  ^^°** 
fort  of  ground  to  maintain  the  validity  of  the  limitation 
to  the  right  heirs  of  the  hufband,  as  a  future  ufe,  as  it    Holcraft^s 
was  poftponed  to  a  general   failure  of  heirs  of  the  ^.^aVeame 
body  of  the  hufband,  by  the  wife,  which  was  too   ^^'^^^^-m* 
remote. 

§  16.  With  refpeS  to  contingent  ufcs  arifmg  from    Andalfoto 
the  aa  of  the  parties,  that  is,  by  the  execution  of  ^J^'  ^^  "^ 
powers  of  revocation  and  appointment,  it  has  been  ob-   poiutmcnts. 
ferved,  that  an  appointment  operates  under  the  ftatut6 
of  ufesj  not  as  a  conveyance  of  the  land,  but  as  a  fub*    A^te  ch.  i6. 
ftitution  of  a  new  ufe  in  the  place  of  a  former  one, 
and  a  dcfignation  of  the  perfon  in  whom  the  new  ufe 
is  to  veft  ;  and  the  perfon  taking  under  a  power,  de- 
rives his  eftate,  not  from  the  perfon  executing  the 
|)OWer,  but  under  the  original  conveyance  by  which 
the  poifrer  was  created,  in  the  fame  manner  as  if  thi 
tife  appointed  had  been  originally  limited  to  him  in 

Vol.  IV.  Kk  fuph 
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fuch  conreyance ;  and  that  the  ufe,  when  appoiitte 
by  ihe  perfon  executing  the  power,  is  fed  by  the  iJcifi 
of  the  truftees  to  ufes  in  the  fame  original  conveyance 
From  thefe  principles^  it  follows^  that  the  ufes  creatd 
by  an  appointment  under  a  power,  muft  be  fuch  aj 
would  have  been  good,  if  limited  in  the  original  deed. 
And  that,  if  fuch  ufes  would  have  been  void,  if  limited 
in  the  original  deed,  as  too  remote  and  tending  to  a 
perpetuity,  they  will  alfo  be  void,  if  limited  by  an  ap* 
pointment  under  a  power. 

Spencers.  $17*  7^^^  Duke  of  Marlborough  devifed  all  fab 

Madborouffh    ^^^^^  ^^  truftees  and  their  heirs,  to  the  ufe  of  \k 
3  bro.  Pari,     daughter  Harriet  Countefs  of  Godolpbin  for  life ;  re- 
mainder to  Lord  Ryalton  her  eldeft  fon  for  life ;  re- 
mainder to  truftees  to  preferve  contingent  remainders ; 
remainder  to  the  firft  and  other  fons  of  Lord  Ryaltm 
in  tail  male ;  remainder  to  Lord  Robert  Spencer  (eldeft 
fon  of  his  fecond  daughter  Ann  Countefs  of  Sunder^ 
land)  for  life ;  remainder  to  truftees  to  preferve  con- 
'  tingent  remainders;  remainder  to  his  firft  and  other 
fons  in  tail  male ;  remainder  to  Charles  Spencer  (after* 
wards  Duke  of  Marlborough')  in  the  fame  manner ; 
arid  inferted  a  claufe  in  his  will,  empowering  his  truf* 
tees,  on  the  birth  of  each  fofl  of  the  faid  Lord  Ryalton^ 
Lord  Spencer^  and  Lord  Charles  Spencer^  to  revoke 
and  make  void  the  refpeSive  ufes  limited  to  their  re- 
fpe£)ive  fons  in  tail  male,  and,  in  lieu  thereof,  to  limit 
the  premifes  to  the  ufe  of  fuch  fons  for  their  lives,  with 
immediate  remainders  to  the  refpedive  fons  of  fudi 
fons,  feverally  and  refpedively,  in  ^  male :  and  he 

gaiTc 


Title  XJXU.    Deed.    CA.xxVi.  §17.  499 

gave  his  houfehold  furniture,  gold,  plate,  ^c.  in  the 
fame  manner. 

Upon  an  application  td  the  Court  of  Chancery  by 
the  truftees,  fot  further  direfliions  in  the  carrying  the 
trufls  of  the  will  into  eicecutioii,  a  qiieftion  having 
Urifen  touching  the  power  given  in  the  will  to  revoke 
the  ufes  litnited  to  the  firft  and  other  fons  in  tail,  and 
to  limit  the  premifes  to  the  ufe  of  fuch  fons  for  life 
only }  the  Lord  Chancellor  declared,  that  the  claufe 
of  revocation  and  fettlement  in  the  will,  as  tending  t^ 
a  perpetuity^  and  repugnant  to  the  ejlate  limited^  was 
vt)id  and  of  no  effe^. 

On  an  appeal  from  this  decree  to  the  HoUfe  of  Lords^ 
it  was  argued,  on  behalf  of  the  appellants,  that  the 
fame  policy  of  the  law,  which -will  not  permit  eftates 
to  be  fixed  unalienably  in  one  family  for  ever,  will  fup-* 
port  and  proteft  the  means  of  preferving  them  till  they 
come  to  that  point,  at  which  the  mifchicfs  of  a  perpetual 
reftraint  may  commence;  the  one  being  as  neceffary  an  ■ 
incitement  to  induftry  as  the  other.  This  point,  how* 
cvef ,  is  difficult  to  fix.  It  has  not  yet  been  fis:ed  by 
any  legiflative  or  judicial  aft  or  authority.  It  has,'  iri* 
deed,  been  determined,  that  eftates  may  be  made  un-* 
alienable  for  the  duration  of  any  number  of  lives  in 
being,  and  for  21  years  beyond,  and,  in  feme  inftances, 
ftill  farther :  but  no  judicial  determination  has  faid 
what  are  the  precife  bounds,  which  fhall  in  no  inftance, 
nor  by  any  means,  be  exceeded.  The  particular  mode 
of  conveyance,  though  it  may  be  new,  or,  according 
to  the  expreffion  in  the  law-books,  of  the  tendency  of 
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4he  limitation  to  a  perpetuity,  is  not  fuffid^iit  to 
fuch  conveyance  or  limitation  void.    The  inti 
of  trufte6s,   to  fupport  contingent  remainders^    is   am 
iaveation  introduced  aboMt  a  century  9go ;  nn   inden- 
tion, which  tended  greatly  to  fufpend  ind  t^ftram  ibf 
powers  pi  alienation,  and  yet  it  is  now  become  the 
cftabliflied  mode  of  fettlement :  levery  limitftdon  of 
eftates,  and  every  reflraint  of  alien^tion^  has  a  propor^ 
dpnable  toxdency,  in  fome  £eiife,   to  a  perpetuity* 
That  if  the  means,  made  ufe  of  in  this  will,  tp  inab 
part  of  the  Duke  of  Marlborough^  eftate  .acc<Hnpanf 
the  honburs  and  eftates  for  one  fucceflion  beyond  the 
common  limitations,  were  regular  and  aiccording  to  die 
courf((  of  law,  they  feemed  to  introduce  no  danger  of 
a  perpetuity ;  fince  the  reflraint  would  not  go  beyond 
the  fons  of  the  feveral  noble  perfons  named  in  the  will ; 
and  the  immediate  defcendants  of  fuch  ibns  would  be 
tenants  in  tail,  and  have  a  power  of  alienation.     That, 
if  die  truftees  had  executed  this  power  upon  the  birth 
of  the  appellants,  and  the  refpondent  the  Duke,  it  was 
apprehended,  that  a  court  of  equity  would  not  have 
interpofed  to  impeach  it ;  and  if,  after  an  execution 
of  the  power,  the  limitations  being  to  perfons  in  ejfe^ 
though  for  life  only,  would  have  been  fupported,  the 
negleft  of  the  truftees  ought  not,  in  equity,  te  preju- 
dice the  infant  cejlui  que  trufts  ;  but,  it- being  a  powei: 
which  the  truftees  were  enjoined  to  execute,  the  court 
(hould  confjder  it  as  executed  from  the  refpe^ve  times, 
when  it  ought  to  have  been  executed  j  that  is,  from 
the  births  of  the  feveral  fons  of  the  refpedive  no* 
minees* 


On 
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On  bdhalf  o£  the*  refpondent,  the  Duke  of  Marl* 
borou^y  k  was  contended  thaf,  in  the  ordinary  courfe 
of  family  fettleiHents,  nothing  lefs  than  an  eftate  tail 
is  limited  to  perfons  not  /;;  ejffe.     It  has  been  hitherto 
undcrilood  to  be  the  only  method  of  carrying  on  fuc* 
cetUve  rethaidders  of  inheritance,  by  way  of  ftridt  fet- 
tleiAenty  iil  the  families  of  fuccefSve  tenants  for  life^ 
cdnliflently  with  the  rules  of  law :  for,  if  the  grantor 
ihouId>  srfter  the^  firft  vefted  eftate  of  freehold,  limit  a 
conitltigetit  eftkte  or  ufe  for  life  to  a  perfon  unborn, 
axtd  then  fbllow  it  with  contingent  remainders  in  tail  to 
the  fon^  ot  children  of  fuch  unborn  tenant  for  life, 
fuch  contingent  limitations  of  the  inheritance  would  be 
Vdid.     Tliis  arifes  front  the  policy  of  the  law'againft 
pef^uMes,   that  the  veiling  of  the  inheritance  or 
cSfftKxfiAp  may  not  be  fufpended  beyond  the  compafs 
of  a  life  or  *£ves  in  being,  or  beyond  the  age  of  2 1  of 
the  firil  unborn  tenant  in  tail,  during  whofe  infancy 
the  law  itfelf  will  reflrain  his  power  of  alienation.     That 
whoever  has  the  veiled  eflate  in  land,  is  the  abfolute 
owner,  whether  he  is  tenant  in  fee-fimple  or  tenant  in 
tail ;  it  being  equally  contrary  to  the  rules  of  law,  to 
prohibit  either  from  exercifing  the  powers  of  alienation 
incident   to  his  eftate.     Conditions  to  reftrain  thefe 
pbwcrs  generally  are  void,  as  being  repugnant  to  the 
eftate  limited ;  and  it  is  admitted,  that  by  the  direO; 
limitations  in  a  deed,  or  devifes  in  a  will,  the  grantor 
or  teftator  cannot  limit  an  eftate  tail  to  a  perfon  un- 
born and  the  heirs  of  his  body,  and,  immediately  upon 
the  event  of  his  birth,  direft  it  to  ceafe  as  to  fuch  a 
tenant  in  tail,  and  continue  as  to  his  iflue.     If  the  law 
is  undoubted,  equity  muft  follow  itj  that  the  fame 

K  k  3  fubftantial 
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fubftandal  rules  of  property  may  be  followed  by  both 
jurifdidions.     And,  as  the  law  will  not  allow  the  tefla- 
tor,  by  dir^d  limitations,  to  turn  a  contingent  remain- 
der-man in  tail  into  a  tenant  for  life,  at  the  very  inftanf 
of  time  when  the  eflate  would  veil,  fo,  neither   will 
equity  allow  bim,  by  way  of  revocation,  or,  rather,  by 
way  of  imperative  truft,  to  enable  truftees,  as  his  in- 
ftruments,  to  convert  the  tenant  in  tail  after  his   birth 
into  a  tenant  for  life ;  which  change  the  author  of  the 
truft  himfelf  could  not  effeftuate,  by  any  proper  I^al 
limitations  originally  inferted  in  his  will,     ^uodcunque 
frobibetur  fieri  ex  diredo^  frobibetur  et  per  cbliquiinu 
That  if  the  power  given  to  the  truftees,  to  revoke  the 
ufes  upon  the  birth  of  the  refpondent,  was  ^owed  to 
be  good,  it  would  have  been  equally  fo,  had  it  extend- 
ed to  all  future  generations,  and  made  the  eflate  i(x 
ever  unalienabk,  which  would  be  hardly  contended. 
The  teftator  moft  clearly  intended  a  perpetuity,  and 
openly  avowed  his  defign :  with  this  view,  he  kept  the 
I  fra  f.  II.    '  ^^^^^^^  ^^^  ^^  parli;iment  conftantly  before  him,  both 

in  his  ^ill  and  in  the  deed  of  1712  ;  adopting  the&me 
form  of  exprefSon,  with  the  falvo,  of  a^far  m  may  h 
by  law.  And,  being  ftill  confcious  that  the  ingenuity 
of  his  lawyers,  however  fkilful,  could  not  keep  pace 
with  the  legiflativp  authority,  he  requefted  the  fan£tioa 
of  parliament  to  the /ettlement  of  bis  ejlates  purfuara  fo 
his  willy  and  according  to  bis  intentions  exprejfed  therein ; 
fo  that  the  fame  might  be  unalienable  as  the  honour  ani 
pianor  of  Woodftock, 

After  hearing  counfel  on  this  appeal,  the  Judges 
wer^  ordered  to  deliver  their  opinions  to  the  Houfe  upon 

the 
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the  following  queftion  ;  viz.  **  Whether  by  the  rules 
**  of  law,  an  eftate  tail,  limited  to  the  ufe  of  pcrfons 
unborn  by  any  deed  or  will, '  can,  by  virtue  of  any 
power  given  by  fuch  deed  or  will  to  truftees^  be  re- 
voked upon  the  births  of  fuch  perfons,  and  a  new 
*•  eftate  be  limited  to  fuch  perfons  for  their  lives  rc- 
**  fpeftively,  with  remainder  to  the  iffue  of  fuch  per- 
**  fons  refpeftively  in  tsul  male?*'  And,  the  Lord 
Chief  Jufticc  of  the  Common  Pleas  having  delivered 
the  unanimous  opinion  of  the  Judges  in  the  negative, 
it  was  thereupon  ordered  and  adjudged,  that  the  appeal 
(hould  be  difmiflfed,  and  the  decree  therein  complained 
of  be  affirmed, 

S  18.  It  is,  however,   otherwife,  with   refpcft  to  Bu^notto 

contingent  ufes  limited  upon  or  after  an  eftate  tail ;"  ,ftJ^  £ftaui 

thefe  may  be  given  fo  as  to  take  cffed  at  any  indefinite  ^^^^* 
period  of  time,  without  regard  to  the  rule  above  ftated  : 

becaufe  a  recovery  fuffered  by  the  tenant  in  tail,  before  Vide  Tit  ^6. 
the  happening  of  the  event  on  which  the  limitation  is 
to  arife,  will  deftroy  fuch  limitation. 

5  19.  Thus,  if  an  eftate  be  limited  to  A.  in  tail,  or  Goodin  v. 

to  A.  for  life,  remainder  to  B.  in  tail,  or  to  the  firft   ^Y^'  ^  ^^''' 

35- 

^d  other  fons  of  A.  in  tail,  a  fimilar  limitation  over 
to  a  ftranger,  to  take  place  on  C/s  dying  without  iffue, 
would  be  good,  becaufe  4t  may  be  barred  by  a  re- 
covery. 


ff.  2. 


5  Cto.  Such  is  the  provifo  frequently  inferted  in  fet-    i  inft.  327  «, 
tkments,  where,  after  a  limitation  of  feveral  ufes  in 
ftrift  fcttlemcnt,  a  claufe  is  inferted  for  fhifting  the 

.    K  k  4  eftate 
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eftate  to  a  fecond  bnmch  of  the  family  on  the  event  of 
another  eftate  ever  coming  to  any.of  the  perfbos^.  ta 
whom  the  fettled  eftate  is  limited^  which,  by  poflibilitjs 
may  not  happen  for  many  centuries,  and  then  aftuaO j 

take  place* 


An  imborn  §  21*  It  was  formerly  much  doubted^  whether  a  fi-- 

bc  roadrTc-    ^^^i^^^  ^^^  ^^  ^^  ^  unborn  perfon  was  good  ;   but  it 
nant  fpr  Life*  is  now  fuUy  fettle4»  that  fuch  a  limitation  is  valid* 


lEaiLRep. 
Antt  C  17* 


Hay  T-  Cct- 

yentry, 
3  Term  R. 
83.  Fearnc 

Ex.  DcT. 

326. 

Cafci  &  Op. 


cc 


€C 


In  a  modem  cafe.  Lord  Kenyon  faid,—r"  I 
ber  hearing  Lord  Mansfield  {ay,  that  when  the  cafe 
of  Spencer  v.  Duke  of  Marlborough  was  to  be  argy&I 
'^  in  the  Houfe  of  Lords,  there  was  found  to  be  a  mif- 
^'  take  in  the. printed  reafons  on  the  part  of  thofe  who 
^*  oppofed  the  execution  of  the  power  in  the  manner 
**  intended ;  for,  it  had  been  ftated,  that  there  could 
^  not  be  a  limitation  to  an  unborn  child  for  life,  but 
f*  that  was  found  to  be  wrong  j  for,  certainly,  there 
f*  may  be  fuch  a  limitation :  they  therefore  cancelled 
V^  that  reafon,  and  framed  another,  ftating  the  propo- 
!^  fition  to  be,  that  there  could  not  be  a  limitation  to 
^^  an  unborn  child  for  life,  with  limitations  to  the  iifue 
f ^  of  fuch  unborn  child  in  fuccefSon ;  and  that  doc« 
f*  trine  was  diftinctly  laid  down  by  the  learned  Judge 
^*  who  delivered  the  opinion  of  the  Judges  i^;i  the 
\'  Houfe  of  Lords." 

%  11.  I'his  do^^rine  has  been  fully  confirmed  h\ 
two  modern  cafes  j  in  one  of  which.  Lord  Kfnyon  faid, 
*f  The  hyr  is  now  clearly  fettled,  that  an  eftate  for 
**  life  may  be  limited  to  unborn  iffue,  provided  the  dc^ 

«  vifor 
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«<  vifor  does  not  go  farther,  and  give  an,  eftate  ia  fui:- 
•<  ceffion  to.  the  children  o£  fuch  unborn  iffuci" 

S.  ^3.  It  is  no^  alfo  fettled,  that  ai  vefted  remainder  And  a  vcftcd 

may  be  limited  T4pon  an  eflate  for  life  to  an  unborn  limited  on 

perfon ;,  and  the  late  Mafter  of  the  Rolls.  (Lord  Al^  ^^^^  ^**^*- 

vanley)  has  faid, — "  A  queftion  might  arife,  how  fer  Rutledge  ▼• 

*^  an  unborn  child  is  to  be  made  tenant  for  life,  but   P^"^;*Vcf. 

Jun.  357. 

^^  it  is  eftabliihed  on  good  principles  in  precedent,  cer- 
^*  tainly  that  this  may-  be.  The  doubt  was,  whether 
*^  this  was  not  tying  up  the  eftatc  beyond  lives  in  bcr 
*^  ing,  and  2 1  years  afterwards ;  but  that  i&  not  fo, 
5«  where  the  abfolute  intereft  is  difpqfed  of  and  vefted^ 
'*  though  part  is  given  for  life.  For  that  perfon,  with 
*'  the  perfon  having  the  abfolute  intereft,  may  difpofe 
^'  of  it }  it  is  not  unalienable/' 

§  24.  But  it  is  equally  clear,  from  what  has  been   But  no  Eftatc 
ftated  in  the  preceding  feftions  as  laid  down  by  Lord   ^^'^^^t^e**'^ 
Kenyon^  that  an  eftate  limited  to  the  iflue  of  an  unborn.  Iffuc  of  an 
perfon,  as  purchafers,  would  be  void ;  for  this  would  fon, 
be  a  poflibility  upon  a  poffiblity,  which  the  law  will  in. 
no  cafe  permit ;  and  would  alfo  render  an  eftatc  iq  \u. 
mited  unalienable  during  a  longer  period    than    hi 
allowed. 

S  25.  An  eftate  may  be  limited  by  an  appointmen; 
to  a  perfon  for  life,  who  was  not  born  at  the  time 
when  the  deed  by  which  the  power  was  created  was 
executed, 

^  §  26.  A  Power 
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Brndenell  t;         S  ^^*  ^  powcT  was  given  in  a  marriage  fettlement 
Elwcf,  I  Eaft.   jQ  iijg  hulband  and  wife,  and  the  furvivor,  to  appoint 

the  eftate  to  all  or  any  of  the  children  of  f  he  marriage* 
The  wife  appointed  an  eftate  to  one  of  the  daugliters 
for  life,  remainder  to  the  eldeft  fon  for  life  ;  remain* 
der  to  truftees  to  preferve  contingent  remainders  ;  r&* 
xnainder  to  his  firft  and  other  Ions  in  tail  male,  remain- 
der to  the  daughter  in  fee. 


Lord  Kehyon  faid,  the  wife  had  no  power  to  appoint 
to  the  children  of  unborn  children,  but  fhe  was  con« 
fined  to  execute  her  power  among  the  children.  So 
£u*,  therefore,  as  flie  appointed  an  eftate  for  life  to  the 
daughter,  with  remainder  for  life  to  the  fon,  fhe  did 
well ;  beyond  that,  (he  exceeded  her  power  in  appoint- 
ing to  the  iflue  of  the  daughter,  and,  therefore,  the 
exccfs  was  void* 


Thcfe  Rulci 
applicable  to 
Declarations 
of  Truft  of 
Tcrini  for 
Years. 


§  27.  The  rules  refpefting  perpetuities  are  as  appli^ 
cable  to  declarations  of  truft  of  terms  for  years,  as  to 
any  other  conveyances ;  but  the  cafes  on  this  fubjed 
being  governed  by  the  fame  principles  as  thofe  by 
which  executory  devifes  of  terms  for  years  are  regu-» 
lated,  will  be  ftated  under  that  head< 


Tit.  13.  cK  I. 
f.  3*- 


Perpetuities 
created  by 
A  a  of  Par- 
liament. 
'1  it,  2.  ch.  2. 
f.  42. 


5  28.  It  has  been  already  ftated,  that  tenants  for 
life,  and  alfo  tenants  for  years,  may  be  reftrained  from 
alienating  their  eftates  by  means  of  a  condition  or  co« 
venanc 

§  29.  Eftates  may  be  rendered  unalienable  by  a& 
of  parliament,  as  in  the  cafe  of  eftates  tail  granted  by 

the 
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the  Crown  to  individuals  as  a  reward  for  fervices,  where 

the  remainder  or  reverfion  is  veiled  in  the  Crown^  Tit.35.c.i3. 

which  cannot  be  barred  by  fine  or  recovery.  *  '^ 

§  30.  There  are  alfo  fcveral  inftances  of  particular   MotintjoVi 
cftates  which  are  rendered  unalienable  by  aft  of  par-   ^?^*'  '  ^^ 
liament.     Thus,  by  a  private  aft,  3  Cha.  i.,  thecaftle, 
honour,  manor,  and  lordihip  of  Arundel^  together  with 
other  eftates,  were  limited  to  Thomas  Earl  of  Arundel 
and  Surrey^  and  the  heirs  male  of  his  body ;  remain- 
der  to  the  heirs  of  the  body  of  the  faid  Earl ;  remain- 
der to  Lord  William  Howard j  and  the  heirs  male  of  his 
body ;  remainder  to  the  heirs  of  the  body  of  the  faid 
Lord  William  Howard  \  remaindtr  to  the  faid  Earl  of 
Arundel  and  his  heirs.    And  it  was  further  enafted^ 
that  neither  the  faid  Thomas  Earl  of  Arundel,  nor  any  . 
the  heirs  male  or  other  heirs  of  his  body,  nor  any  other 
perfon  or  perfons  his  or  their  heirs  male  of  his  or  their 
bodies  iiTuing,  to  whom  any  eftatie  of  inheritance  of  or 
in  the  premifes,  or  any  part  thereof,  fhould  thereafter 
come,  defcend,  or  accrue  by  force  or  means  of  the 
faid  aft,  fhould  thereafter  alien,  give,  grant,  bargain,    ' 
jmd  fell,  or  otherwife  convey  away  the  fame,  or  any 
part  thereof,  or  any  other  thing  do,  which  ihould  or 
might  be  to  the  difherifon  of  the  heirs  inheritable  by 
force  of  the  faid  aft* 

§  31.  By  the  flatute  sAnn^  c.  3.,  it  is  enafted, 
that  the  Duke  of  Marlborough  ihall  fland  and  be  feifed 
of  the  honour,  manor,  and  park  of  Woodjiock^  for  and 
during  the  term  of  his  natural  life ;  remainder  to  the 
heirs  male  of  the  body  of  the  faid  Duke ;  remainder 
3  to 
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to  all  his  daughters,  and  the  heirs  male  of 
tive  bodies,  feverally  and  fucceifively,  accoidiiig  to  tbe- 
priority  of  thdr  birth,  vrish  a  provifo,  that  neithei^  tbe^ 
Duke  or  the  heirs  males  of  his  body,  nor  any  of  Iiis 
daughters  or  the  heirs  males  of  dieir  bodies,  flioukl 
have  any  power,  by  fine  or  recovery,  or  any  other 
aft,  to  hinder,  bar,  or  difinherit  any  the  perfon  or  per- 
fons  to  or  upon  whom  the  faid  manors,  bff.  were 
thereby  limited,  from  holding  or  enjoying  the  famie, 
according  to  the  limitations  in  the  aOr  oientioned. 


TITLE 


(    5^9    ) 


TnXE  XXXIIL 


Private  A6ts  of  PariiamenU 


§  I .  AlUnatton  iy  matter  of  Re^ 
cord, 
8.  Primate  AS. 
5.  What  makes  an  A 8  private* 
S2»  Some  Cafes  in  which  private 

'    ASs  may  he  oUcumed. 
23.  Mode  of  pq/Jing private  A8s, 
3 1 .  Operation  of  a  private  AS. 
34«  IVlUbar  an  MSate  Tail  and 
all  Remaindn's  over. 


38.  But  not  a  Remainder  after 

an  Efiatefor  Life. 

40.  ConflruSion  of  private  ASs* 

43-  Efis  of  the  general  Saving. , 

49.  Jj  Private  AS  may  be  ir- 

Ueved  agcnn/i. 

54.  SianSng  Ordars  of  the  Houfe 

of  Lords, 

55.  As  to  Bills  relative  to  EJIates 

in  Ireland. 


Sedlon  I  • 


TTAVING  explained  the  nature  and  operaticxi  of  AKenatloa 
deeds  entered  into  by  private  perfons,  which  Rc^r2^' 
derive  their  effed  from  the  confent  of  the  contra&ing 
parties ;  I  (hall  now  proceed  to  treat  of  thofe  affu- 
rances  which  are  eSeded  by  matter  of  record ;  that 
is,  where  the  fan£Hon  of  a  court  of  record  is  called  in 
to  iubftantiatf,  preferve,  and  be  a  perpetual  testimony 
of  the  transfer  of  property  from  one  perfon  to 
another. 

5  i.  The  firft  of  thefe  is  a  private  aft  of  parlia*   Private  Aft. 
ment,  which  derives  its  origin  from  the  following  cir« 
cumftances. 


It  wal  a  common  praftice,  fo  early  as  in  the  reign    Halr^aJmiH. 
of  Edw.  \.  for  perfons  to  prefent  petitions  to  parlia-   ^  ch'io  ^  ' 
ment  for  relief  in  private  affairs.     Thefe  were  referred 


to 
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to  certain  prelates,  earls,  and  barons,  ^ho  were  .  ap* 

pointed,  at  the  meeting  of  every  parliament,  to  be 

Id.  cL  II*       receivers   and  \x^tx%  of  petitions ;  who,  upon    exami- 

nation  of  the  contents  of  fuch  petitions,  indoried 
upon  them  what  courfe  was  to  be  purfued  by  the 
petitioners  to  obtain  redrefs. 

5  3  .In  thefe  cafes,  where  the  petitioners  might  have 
relief  by  the  ordinary  courfe  of  law  in  the  King's 
Courts,  the  anfwer  was,  that  the  petitioners   might 
fue  at  common  tatw  ;  and  fometimes  the  petition  \vas 
referred  to  the  proper  court,  in  which  the  cafe  wa^ 
determinable.    But  in  thofe  cafes  where  j^e  petitioner 
could  have  no  relief  without  a  new  law,  made  by  an 
a&  of  parliament,  either  in  that  particular  cafe,  or 
which  might  by  a  general  purview  extend  to  it,  the 
petition  was  referred  to  parliament,  and  an  award  was 
made  upon  it  by  the  King  and  the  Lords,  or  by  the 
Lords  alone,  and  fandioned  by  the  King,  which  had 
all  the  force  and  effed  of  a  ftatute. 

Rot.  Pari.   •        §  4.  In  the  firft  year  of  the  reign  of  Hen.  4,  the 
N*?!,?^/'    commons  indireftly  claimed  a  right  of  concurring 

with  the  Lords  in  the  confideration  of  petitions,  and 
of  joining  in  the  awards  made  upon  them ;  but  the 
Archbifhop  of  Canterbury  told  them,  in  tke  King's 
name,  that  they  were  only  petitioners,  and  that  all 
judgments  appertained  to  the  King  and  to  the  Lords ; 
unlefs  it  were  in  ftatutes,  grants,  fubfidies,  or  fuch 
like,  the  which  order  the  King  would  from  that  time 
be  obfcrved. 


It 
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It  became,  however,  fully  eftabliflicd  in  the  reign 
of  Richard  3.  that  no  award  could  be  made  on  a 
private  petition,  without  a  for.nal  and  complete  zQi  of 
the  whole  legiflature:  and,  therefore,  from  that 
period  they  have  been  called  private  a^s  of  parliament j 
and  are  difUnguiihed  in  the  ftatute  book  from  public 
ones. 

§  5«  A  private  a&  of  parliament  is  defcribed  by   What  makes 
Lord  Ch,  Baron  Comyns^  to  be  a  ftatute,  which  con-   SiJ.^Tit!*^' 
cems  only  a  particular  fpecies,  or  thing,  or  perfon.   Pari.  (R,  7.) 
And  in  39  Eliz.  it  was  refolved  by  the  Court  of  King's 
Bench,  that  the  ftatute  21  Hen.  8.  c.  13.,  by  which   Holland's 
fpirituai  perfons  were  abridged  from  having  pluralities   ^«1'     g  ^^ 
of  livings,  was  a  general  ad ;  becaufe  it  concerned 
the  whole  fpirituality  in  general :  but  it  was  admitted 
that  the  ftatute  18  Eliz.  c.  6.,  concerning  colleges  in 
the  two  univerfities,   and  the  colleges  of  Eton  and 
Winchefter^  was  a  private  aft.     It  was   alfo  obferved 
that  the  ftatutes  13  Eliz.  c.  10.  and  18  Eliz.  c.  ii., 
concerning  colleges,  deans,  and  chapters,   hofpitals, 
parfon,  vicar,  or  any  other  having  any  fpirituai  or  ec- 
clefiaftical  living,  were  general   a6ls:    and  that  the 
ftatute    I  £//«.,    concerning  leafes,    ^c.  made    by  5  Rep.  2  n. 
biihops,  was  a  fpecial  private  aft,  becaufe  it  concerned 
the  bifhops   only,  who  are  but  a  fpecies  of  the  fpiri- 
tuality, 

§  6.  It  is  faid  in  the  fame  cafe,  that,  if  an  aft  is  4  Rep.  76*. 
fpecial,  that  extends  ad  fpecies^  h  multo  fortiori  it  is 
fpecial  or  particular,  which  extends  ad  individua. 
Now,  although  the  matter  be  fpecial,  fo  that  under  it 
there  Ve  no  individual  yet  if  it  is  general  as  to  per- 
fons. 
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Ions,  it  is  a  general  a£t :  but,  if  it  concerns    altquod 
Jingulare  feu  individuum^  although  it  be  general  as  to 
perfons,  it  will  be  deemed  a  private  a£l.     So,  although 
the  a6i;  as  to  perfons  is  general,  but  the  matter  thereof 
concerns  individua  or  fingular  things,  as  a  particular 
manor*houfe,  houfe,  &f^.  or  all  the  manors,  houfes, 
&f^.  which  are  in  one  or  fundry  particular  towns,  or 
in  one  or  divers  particular  countries,  it  is  a  private 
a&. 

4  Rqp.  77  «.         §  7.  It  is  alfo  laid  down  by  the  court  in  Holland^ 

cafe,  that  every  ad,  although  the  matter  thereof  coiv* 
cems  individua  or  fingular  things,  yet  if  it  touches 
the  King,  is  a  public  a£): :  for  every  fubjed  has  an 
intereft  in  the  King,  as  the  head  of  the  common* 

Rowd.  127.     wealth.     And  it  was  refolved  in  the  cafe  of  Willion  v. 

Berkeley^  that  an  aft,  which  was  made  in  2^5  Hen.  8,, 
by  which  all  conveyances  made  by  the  Lady  Catherine 
(Henry  the  8th's  Queen),  or  to  her,  by  or  to  the  King, 
fiiould  be  valid,  was  a  public  aft. 

10  Rep.  57  i«        §  8,  In  a  public  aft  there  may  be  a  private  claufe, 

as  in  the  ftatute  3  Jac.  i .  the  claufe,  which  gives  the 
benefices  of  recufants  in  particular  counties  to  the 
univerfities,  is  a  private  aft. 


SaMttel  lf« 


§  9*  The  flatute  23  Hen^,  6.  c.  9^,  refpefting  bail- 
bonds,  was  for  a  long  time  confidered  as  a  private 
Evans,  aft ;  but,  in  a  nK)dem  cafe,  it  was  held  to  be  a  publico 

t  Term  R. 

569.  one* 
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§  10.  A  private  aft  is  not  printed  or  publifhed 
among  the  laws  of  the  feffions ;  it  remains,  how- 
ever, inroUed  among  the  public  records,  and  in  ge-  'TnlLpS^. 
neral  it  muft  be  fpecially  fet  forth  and  pleaded, 
otherwife  no  judge  or  jury  are  bound  to  take  notice  of 
it.  But  it  has  lately  been  a  pra£tice  to  infert  a  claufe 
in  ads  of  a  private  nature,  declaring  that  they  Ihall  be 
deemed  public  adsl 

§  I  !•  In  modern  times  a  private  aft  of  parliament 
refpeding  real  property,  ufually  called  an  edate  a£l, 
is  a  conveyance  or  fettlement  of  lands  or  heredita- 
ments, made  under  the  immediate  fan£lion  of  parlia- 
ment, in  cafes  where  the  parties  are  not  capable  of 
fubftantiating  their  agreements  without  the  aid  of  the.  ^ 

legiilature ;  and  where  the  carrying  fuch  agreements 
into  effeft  is  evidently  beneficial  to  the  parties. 

$  12.  It  would  be  utterly  impoflible  to  enumerate  9om£  Cafes 

the  variety  of  cafes  in  which  private  ads  of  parliament  ^^^  AAs^ay 

may  be  obtained.    A  few  of  them  fliall  however  be  ^  obtaioed. 
mentioned. 

§  1 3.  Where  a  perfon  is  tenant  for  life,  with  re- 
mainder to  his  firfl  and  other  fons  in  tall,  under  a  will 
or  fettlement^  and  he  either  has  no  children,  or  has 
children  under  age  j  if  an  opportunity  ofiers  of  felling  . 
the  eftate  to  great  advantage,  a  private  ad  may  be 
obtained  vefting  fuch  fettled  eftate  in  truftees  in  fee, 
difcharged  from  the  ufes  of  fuch  will  or  fettlement/ 
upon  truft  to  fell  the  fame,  and  to  lay  out  the  money 

Vol.  IV.  LI  in 
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in  the  purchafe  of  other  lands^  to  be  fettled    to  d^ 
fame  ufes. 

§  14.  Where  a  perfon,  having  an  eftate  ixx  llrid 
fettlement,  has  an  opportunity  of  malung  an  advan- 
tageous exchange  with  another  perfon,  or  is  delirous 
of  exchanging  his  fettled  eltate,  for  another  eftate 
whereof  he  is  feifed  in  fee :  a  private  aft  may  be  ob- 
tained for  veiling  the  ftttled  eftate  in  the  perfon  with 
whom  fuctf  exchange  is  agreed  to  be  made  ;  or  in  the 
tenant  for  life  himfelf,  in  fee-fimple,  and  limiting  the 
eflate  taken  in  exchange  to  the  fame  ufes,  to  which 
the  fettled  eftate  flood  limited. 

S,  1 5.  Where  an  eftate,  limited  in  ftrift  fettlement, 
is  charged  with  the  payment  of  a  confiderable  fum  of 
money,  an  aft  may  be  obtained  for  vefting  the  whole 
or  a  c6m|>etent  part  thereof  in  truftees  in  fee,  upon 
truft  to  fell  the  fame  and  pay  off  the  debt,  and  to  lay 
out  the  furplus  in  the  purchafe  of  other  lands  to  be 
fettled  to  the  olcf  ufes, 

§  16.  Where  a  tenant  for  life  has  no  power  of 
making  long  leafes,  and  it  would  be  advantageous  to 
the  eftate  if^it  could  be  let  for  a  long  term  of  years } 
an  aft  may  be  obtained  for  enabling  the  tenant  for  life 
to  make  long  leafes,  under  fuch  refervations  and 
reftriftions  as  are  neceflary  to  render  fuch  leafes  bene- 
ficial to  the  eftate,  and  to  the  perfons  in  remainder 
and  reverfion, 

S  '7*  Wher? 
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§  17.  Where  a  tenant  has  expended  bis  own  money 
in  making  improvements  which  will  be  beneficial  to 
the  inheritance,  or  is  defirous  of  making  fuch  im- 
provements, an  aA  piay  be  obtained  enabling  him  to 
charge  the  eftatc  with  die  money  fo  laid  out,  or  to  be 
laid  out,  on  fuch  improvements. 

§18.  Where  a  bifliop  or  other  ecclefiaftical  perfon 
has  an  opportunity  of  exchanging  lands,  whereof  he 
is  feifed  in  right  of  his  bifllopric,  for  other  lands  of 
greater  value,  a  private  aft  may  be  obtained  for  con- 
firming fuch  exchange. 

§  19.  Where  it  is  neceflary  that  the  eftates  of  a 
lunatic  (hould  be  fold  for  payment  of  debts  and  in- 
cumbrances, an  aft  may  be  obtained  for  vefting  fuch 
eflates  in  truftees  ;  upon  truft  to  fell  the  fame,  and  to 
apply  the  money  in  payment  of  the  debts  and  in- 
cumbrances, under  the  direftion  of  thjB  Court  of 
Chancery, 

§  20.  Where  an  eftate  is  vefted  in  feveral  perfons, 
as  co-parceners  or  tenants  in  common,  fome  of  whom 
are  lunatics,  or  infants,  or  tenants  for  life,  and  a  fair 
and juft  partition  is  made  thereof;  an  aft  may  be  ob- 
tained for  confirming  fuch  partition,  by  which  the 
infants,,  lunatics,  and  remainder-men,  will  be  bound  : 
and  each  perfon,  to  whom  a  (hare  is  allotted,  will  ac- 
quire the  legal  eftate  therein. 

§21.  Where  a  male  infant  is  defirous  of  marrying, 
vith  the  approb^ition  of  his  parents  or  .guardians,  an 

L  1  2  aft 
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ad  may  be  obtained  enabling  him  to  make  a   pr<^>er 

fettlement  on  fuch  marriage,  fuch  feltlement  to    be  as 

valid  as  if  he  was  of  a^e.    And  there  is  aa    a£t  is 

Rot.  ?axl.        i^Edw»4.  by  which  it  was  ordained,  that   .tlenrj 

VoK6.p.iaS.   j^y^t  ol  Buckingham  fhould  be  taken,  reputed^   and 

adjudged,  as  a  perfon  of  fiill  age ;  and  that  all  tfiings^ 
by  him  or  againft  him  to  be  done,  fhould  be  of  fuch 
force  and  effe&  as  if  they  were  done  at  his  full  ag^e» 


$  22.  Where  fomething  has  been  omitted  in  a  deed^ 
which  is  abfoltttely  neceilary  to  carry  it  into  executicni ; 
or  where  there  has  been  a  palpable  and  evident  mil^ 
take ;  an  ad  may  be  obtained  to  fupply  fuch  omifEon, 
or  to  redify  fuch  miftake. 

Mode  of  pair-       $  23.  Where  a  private  a£t  originates  in  the  Houfe 
Aa^"^^^       of  Lords,  the  mode  of  proceeding  is  thus : — ^A  ped» 

tion  is  prcfented  to  the  Houfe  of  Lords,  figned  by  all 
the  parties  interefted  in  the  ad ;  ftating  the  ia£h»  and 
praying  leave  to  bring  in  a  bill  for  the  purpofe  thereia 
mentioned.  This  muft  be  prefented  by  a  peer :  and 
an  order  df  the  houfe  is  made,  referring  the  petitioii 
to  two  of  the  judges,  who  are  authorized  and  dire&ed 
to  fummon  all  perfons  concerned  in  the  bill  before 
them ;  and,  after  hearing  them  and  perufing  the  bill, 
to  report  to  the  houfe  the  ftate  of  the  cafe,  and  their 
opinions  thereupon,  under  their  hands,  and  to  fign 
the  bill 

S  24*  The  petition  is  then  prefented  to  the.  two 
judges  to  whom  it  is  referred,  together  with  a  draft  of 
the  bill :  all  the  recitals  in  the  bill  are  proved  before 

them 
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them  in  the  fame  manner  as  on  a  trial  in  ejedment 
The  judges  then  make  their  report,  and  certify,  that 
the  bill  is  proper  for  e£Feduating  the  purpofes  in* 
tended. 

§  25.  The  bill  is  brought  into  the  houfe,  read 
twice,  and  committed ;  the  fame  proofs  muft  be  ful> 
mitted  to  the  committee,  which  were  produced  before 
the  judges  ;  and  the  chairman  reports  it  to  the  houfe. 
It  is  then  read  a  third  time,  and  fent  to  the  Houfe  of 
"^Commons,  where  it  goes  through  the  fame  forms, 
and  is  fait  back  to  the  Houfe  of  Lords,  to  receive 
the  royal  aflentj  which  is  giren  by  the  words, 
**  Boit  fcuty  come  il  4ft  defire.** 

%  a6.  Where  a  private  a&  of  parliament  originates 
in  the  Houfe  of  Commons,  a  petition  is  prefented, 
figned  by  the  parties  who  are  fuitors  for  fuch  bill ; 
dating  the  fads,  a^nd  praying  leave  to  bring  in  a  bill, 
which  is  prefented  to  the  houfe  by  a  piember.  A 
motion  is  then  made,  that  it  be  referred  tq  a  com- 
mittee to  examine  the  allegations  in  the  petitioij. 
The  evidence  muft  be  produced  before  this  committee, 
and  when  concluded,  the  chairman  makes  his  report, 
and  moves  for  leave  to  bring  in  a  bill  purfuant  to  the 
petition.  The  bill  is  then  brought  in,  read  twice, 
and  committed :  all  the  evidence  is  again  produced 
before  the  new  committee,  which  the  chairman  reports 
to  the  houfe,  and  moves  that  the  bill  be  engrofled. 
It  is  then  read  a  third  time,  and  fent  to  the  Houfe  of 
Lords.  There  it  is  twice  read,  and  then  committed : 
the  evidence  is  again  produced  before  the  committee 

LI3  of 
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of  the  Houfe  of  Lords ;  the  Lord  in  the  chair  reports     , 
the  bill  to  the  houfe  ;  it  is  read  a  third  time,  and  then    I 

receives  the  royal  afTent. 

§  27.  The  confent  of  all  parties  in  being,'  and  capa- 
ble of  confenting,  who  have  the  remoteft  iiitereft  in 
the  propel  ty  affeSed  by  the  bill,  is  exprefsly  required 
t  Comm.  345-   to  every  private  zQt ;  unlefs  (fays  Sir  William  Slack* 

Jione)  fuch  confent  appears  to  be  perverfely,  and  with- 
out any  reafon,  withheld. 

« 

§  28,  Where  infants,  or  other  perfons  incapable  of 
afting  for  themfelves,  are  to  be  bound  by  a  private  aft 
of  parliament,  a  full  equivalent  mufl:  be  fettled  upon 
them,  in  lieu  of  what  is  taken  by  the  ad :  and,  in 
general,  the  legiflature  will  not  fuflfer  the  property  of 
infants,  or  other  perfons  incapable  of  afting  for  them- 
felves, to  be  altered  by  a  private  aft  ;  unlefs  it  appears 
that  they  will  be  benefited  by  fuch  alteration. 

§  29.  A  general  faving  is  now  always  added,  at  the 
clofe  of  every  private  aft,  of  the  rights  and  intereils 
of  all  perfons  whomfoever ;  except  ihofe  whofe  con- 
fent is  given  or  purchafed,  and  all  perfons  claiming 
under  them,  and  who  are  therein  particularly  named. 

§  '30.  By  a  number  of  ftanding  orders,  made  at 
diffe»-ent  times  by  the  Houfes  of  Lords  and  Commons, 
which  will  be  dated  hereafter,  every  fort  of  precaution 
appears  to  have  been  adopted  by  the  legiflature,  to 
prevent  the  poffibiKty  of  furprife  or  fraud  in  obtaining 
privat.e  afts,  aud  particularly  as  to  eftate  bills  j  which 

muit    ^ 
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mufl  be  referred  to  two  judges^  to  report  on  the  fads, 

and  the  propriety  of  the  bill.     But  ilill  there  have 

been  fome  cafes,  in  which  great  impofition  has  been   Vide  %\  Geo. 

praftifed  on  parliament  by  falfe  evidence.  ^*  ^* 

§  31.  With  refped  to  the  operation  of  a  private   Operation  of 
zSi^  it  is  as  powerful  and  efFedive,  if  duly  and  pro-  ^  * 

perly  obtained,  as  a  public  one,  in  binding  all  thofe 
who  are  intended  to  be  bound  by  it,  and  whofe  rights 
are  not  faved.  But  it  has  always  been  held,  that  a  ' 
private  a£fc  does  not  bind  ftrangers,  even  before  the 
general  pradice  of  inferting  ^  faving  claufe  in  every 
private  ad  was  adopted. 

§  3«.  Thus,  in  21  Hen.  7.  it  was  adjudged,  in  the  8  Rep,  1384. 
cafe  of  the  prior  of  Cajile-acre  and  the  dean  of  5/. 
Stephens^  that  the  a£k  1  Hen.  5.  c.  7.,  which  gave  the 
lands  of  priors  aliens  to  the  King,  did  not  extihguifh 
an  annuity  of  the  prior  of  Cajile-acre^  which  he  had 
out  of  a  reftory,  parcel  of  a  priory  alien,  though 
there  was  not  any  faving  in  the  ad* 

S  33.  So,  in  a  cafe  in  8  Jac.  where  the  queftion  Barrin^ton'i 
was,  whether  the  aft  22  Edw.  4.  c.  7.  which  under  S^^*  ^ 
certain  circumftances  audiorizes  the  proprietors  of 
grounds  in  forefts,  after  a  felling,  to  inclofe  them 
without  the  King's  licence,  for  feven  years,  to  pre- 
ferve  the  fpringing  wood,  ihould  be  conftrued  fo  as  to 
exclude  perfons  having  right  of  common :  upon  this 
point  Lord  Coke  reports  one  of  the  reafons,  upon 
which  the  judges  of  the  Common  Pleas  adjudged  that 
the  commoners  were  not  bound  by  the  ftatute.    "  It " 

L 1  4  «*  appears 
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^<  appears  by  the  preamble,  between  what  perions,  and 
^*  for  and  againft  what  perfons  this  ^&  was     made ; 
^^  and  the  parties  to  this  great  contrad,  by    a£b  of 
^^  parliament  are     the  fubjeds  having  wocxls^     &V. 
**  within  forefts,  ohaces,  and  purlieus  of  the  oAe  part^ 
^^  and  the  King  and  the  other  owners  of  the  forefts^ 
^^  chaces,  and  purlieus  of  the  other  part ;  ib  that  the 
^^  commoners  are  not  any  of  the  parties    t>etvi^6eii 
^^  "^irhom   this  ad  was  made^"    and  cited   the     cafe 
of  the  prior  of    Cq/ile-acre*  —  And,    in    a      fubie- 
quent  cafe.  Lord  Hale  faid— ^^  Every  man   is   fb  far 
^^  party  to  a  private  a&  of  parliament,  as   not   to 
gainfay  it,  but  not  fo  as  to  give  up  his  intereft  }  'tis 
the  great  queftion  in  Barrsngton^s  cafe,  8  Co.      The 
*^  matter  of  the  ad  there  direds  it  to  be  betweea  the 
*^  forefters  and  the  proprietors  of  the  foil ;  and  there- 
^<  fore  it  ihall  not  extend  to  the  commoners,  to  take 
away  their  common.     Suppofe  an  ad  fays,  whereas 
there  is  a  controverfy  concerning  land  between  -^. 
^^  and  J5.,  'tis  enaded  that  A.  ihall  enjoy  it ;  this 
^^  does  not  bind  others,  though  there  be  no*  faviiig, 
^^  becaufe  it  was  only  intended  to  end  the  difference 
•*  between  them  two/* 


cc 


C( 


« 
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Wnibaran 
Eftate  Tail, 
and  all  Re- 
maiodenover. 


S  34^  It  was  formerly  the  tifual  pradice,  where  a 
tenant  in  tail  applied  for  a  private  ad  of  parliament, 
to  bar  his  eftate  tail,  and  convert  it  into  a  fee  fimple, 
that  the  perfons  in  remainder  and  reverfion  fhould 
give  their  confent  to  the  ad ;  but  although  fuch  con- 
fent  be  not  given,  yet  an  eftate  tail,  and  all  the 

remainders. 
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remainders,  and  the  reverfion  depending  on  it,  may 
be  barred  by  a  private  a&  of  parliament. 

§  35.  This  point  is  fully  eftabliOied  in  an  opinion,  ^^^^  ^^^ 
given  by  the  late  Mr.  Bontb  on  the  following  cafe :  Opinions, 

8vo.  vol.  2. 
p.  4oe. 

The  Duke  of  Kingston  being  tenant  for  life  under 
the  will  of  Evelyn  Duke  of  Kingston^  with  remainder 
to  his  firft  and  other  fqns  fuccefEve^y  in  tail  male,  re- 
mainder to  Granville  Earl  Gower  in  tail  male,  with 
feveral  remainders  over.  The  Duke,  having  no  fon, 
agreed  with  Lord  G^wer  for  the  purchafe  of  his  inte- 
reft  in  the  eftates  thus  devifed,  in  confideration  of 
a  1,000  /.  And,  in  order  to  carry  this  agreement  into 
execution,  the  Duke  and  Lord  Gower^  without  the 
confent  of  any  of  the  perfons  in  remainder,  applied 
for  an  aft  of  parliament,  ftating  the  preceding  fads ; 
and  ftating  that,  although  Lord  Gower  was  enabled 
by  law,  with  the  concurrence  of  the  Duke,  to  bar  the  jjj^  ,5^ 
remainder  in  tail  vefted  in  him,  and  all  the  remainders, 
2Hid  the  reverfion  e?:pe£tant  thereon,  yet,  as  the  premi- 
fes,  agreed  to  be  purchafed  by  the  Duke,  were  limited, 
after  his  death,  to  his  firft  and  other  fons  in  tail  male, 
they  could  not  be  vefted  in  him  in  fee-fimple,  without 
the  aid  of  an  aft  of  parliament. 

■ 

A  private  ad  was  accordingly  obtained,  by  which 
it  was  enaded,  that  the  eftates  in  queftion  fhould  be 
vefted  in  two  perfons  an.d  their  heirs,  freed  from  the 
ufes  declared  in  the  late  Duke's  will,  and  fhould  be  to 
the  ufe  of  the  then  Duke  and  his  heirs :  and  divers 
•ther  eftates  of  equal  or  greater  value  were  vefted  in 

two 
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two  pcrfoni,  to  the  ufe  of  the  Duke  of  Kingston  for 
life ;  remainder  to  truftees  to  prefer\'e  conting^ent  re- 
mainders ;  remainder  to  his  firit  and  other  fons  in  tail 
male  ;  remainder  to  the  Duke  in  fee ;  with  a  general 
iaving  of  the  rights  of  all  perfons,  except  the  Ouke 
uid  his  heirs,  and  the  firft  and  other  fons  of  his  body 
and  their  heirs  male,  and  Lord  Gower  and  his  bars 
male,  and  all  perfons  claiming  any  eftate  in  the  pre- 
mifes  under  the  will  of  Evelyn  Duke  of  Kin^ston^ 

The  Duke  of  Kingston  being  defirous  of  felling  one 
of  the  eflates  vefted  in  him  in  fee  under  tliis  a£ty  a 
doubt  was  fuggefted,  touching  the  effeft  of  the  ad:, 
with  refped  to  the  perfons  claiming  under  the   late 
Duke's  will  in  remainder,  expe&ant  on  the  determina- 
lion  of  the  cftate  tail  vefted  in  Lord  Gower^  how  far. 
their  rights  and  interefts  were  barred  by  the  aft,  as 
well  in  the  eftate  whereof  the  ufes  were  difcharged  by 
the  aft,  as  in  the  eftates  fettled  by  way  of  equivalent ; 
the  fame  being  limited  to  the  Duke  in  feefimple  upon 

m 

failure  of  iiTue  male  of  his  own  body,  and  not  to  the 
ufes  limited  in  the  will. 

In  anfwer  to  this  objeftion,  Mr.  Booth  gave  his  opi- 
VI  Je  vStancI.  sion,  that,  fuppofing  the  rules  and  orders  of  the  Houfe 
wh  Aprll^  ^^  Lords,  with  refpeft  tp  fummoning  all  perfons  con- 
^Tj9  »nfia.      cemed  in  intereft  to  appear  and  confent,  were  nbt  ob- 

ferved,  this  would  not  invalidate  the  aft ;  for  either 
houfe  of  parliament  might  difpenfe  with  their  own 
orders,  whenever  they  thought  fit ;  but  here  was  no 
grievance,  no  irregularity.  The  rights  of  the  perfons 
in  remainder,  after  Lord  Governs  cftate  tail,  were  of 
no 
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no  value ;  fmce,  by  a  common  recovery  duly  fuffered,  . 
thofe  rights  could  be  annihilated  in  the  next  term* 
As  they  were  obliged  to  go  to  parliament,  they  were 
advifed,  and  rightly  advifed,  that  to  fuflPer  four  reco- 
veries, (for  the  lands  lay  in  four  counties),  would  be 
to  go  to  a  needlefs  expcnce :  for  that,  in  a  cafe,  where 
parliamentary  affiftance  was,  on  other  accounts,  indif- 
penfably  neceffafy,   there,   the  parliament  would    fo 
frame  their  words,  which  were  to  become  a  law,  as  to 
have  the  lame  force  and  operation,  and  to  bar  all  rights 
that  would  be  barred  by  a  common  recovery.     Fru/ira 
Jit  per  plura^  quod  fieri  poteji  per  pauciora,  was  a  rule 
of  equity,  reafon,  and  good  fenfe, 

§  36.  The  doctrine,  laid  down  by  Mr.  Booth ^  has 
been  fully  confirmed  by  a  modern  cafe,  in  which  the 
Court  of  Chancery  held,  that  a  private  ad  would  bar 
an  eftate  tail,  and  all  remainders  expedant  thereon,  and 
alfo  the  reverfion,  although  the  rights  of  the  remain- 
der-men were  not  excepted  in  the  £iving« 

§  37«  Robert  We/iby  bdng  tenant  for  life  under  a  Weftbyr. 
fettlement  of  an  eftate  in  Lancajhire^  with  remainder  in  ^b^^'goT. 
fee  to  four  peribns  as  heirs  at  law  to  the  fettlor,  and 
being  tenant  in  tail  of  another  eftate  in  Torkjhire  with 
remainders^  over,   under  which  the  defendant  John 
Wejiby  claimed,  and  having  occafion  for  money  to  pay 
debts,  and  one  of  the  heirs  at  law  being  an  infant,  a 
private  a£l  of  parliament  was  obtained  in  173 1,  on  the  40co.9.c.29. 
application  of  Robert  We/iby  and  the  heirs  at  law ;  by 
whichj  a  part  of  the  Lancajhire  ^eftate  was  vefted  in 
truftees  to  be  fold  for  the  payment  of  Robert  Wejlhf% 

debts; 
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debts;  and  ^tTarkJbire  eftate  was  refted  m  tmlUci 
to  the  ufe  oi  Robert  JFeftby  for  life  only,  with  Cmita- 
rions  oyer  as  in  the  fettiement ;  with  a  power  for  R^ 
bert  JVeJibyy  in  cafe  of  feilurc  of  iffue  niak  of  his  body, 
to  charge  the  Lancajbire  cftate  with  a  fum  of  iiione^. 

The  faving  claufe,  at  the  end  of  the  aft,  laved  the  rights 
of  all  perfons  except  thofe  of  Robert  Wejlby^  of  the  rc- 
Terfioners  of  the  Lancajbire  eftate,  and  of  the  hdis 
and  iflues  of  Thomas  Wejlbj^  but  no  ezcq>tion  of  the 
heirs  or  iflues  of  — —  Weftby^  under  whom  the  de- 
fendant John  Wejiby  claimed. 

Robert  Wejiby^  by  deed,  in  1 73^,  executed  his  power, 
and  died  without  ifliie;  having  devifed  the  money, 
charged  by  the  execution  of  the  power,  to  his  execu- 
tors upon  feveral  trufts. 

Upon  a  bill  filed  by  the  executors  to  have  the  fums 
raifed,  which  were  charged  by  Robert  Wejiby j  a  qucf- 
tion  arofe,  whether  the  power,  given  by  the  aft  of 
parliament  to  charge  the  Torkjbire  eftate,  could  take 
place  againft  the  defendant  John  WeJlby^  who  chimed 
undo:  — —  Wefiby^  the  perfon  entitled  in  remainder 
upon  the  death  of  Rx^ert  Weftby^  who  died  widiout 
iflfue. 

Lord  A^fleyj  after  argument, .  was  clear  of  opinion, 
that  Robert  Wefiby  being  tenant  in  tail  of  the  Torkflun 
eftate,  the  right  of  thofe  in  remainder  was,  and  was 
meant  to  be,  barred  by  the  aft  of  parliament :  and 
there  was  no  occafion  to  excq)t  their  rights,  as  was 
done  in  other  cafes,  where  the  aft  pafles  upon  the  ap« 

9  plication 
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plicadoa  of  a  tenant  for  life ;  for  Robert  Wejibyy  bdn|; 
tenant  in  tail,  might  have  barred  the  remainder  by  a  re- 
corery:  and,  therefore,  this  cafe  differed  from  that 
of  the  Duke  of  Smerfetj  who  procured  an  aft  of  par-  infra,  f.  39. 
iiament  for  the  exchange  of  livings ;  he  neas  only  te* 
nant  for  life ;  and,  the  right  of  thofe  in  remainder  not 
being  excepted  out  of  the  faving  claufe,  they  were  not 
bound  by  the  aft. 

5  3S.  But,  where  a  tenant  for  life  enters  into  an  But  not  a 
agreement  to  convey  the  fee-fimple,  and^  a  private  ad   aft^anEftatf 
is  paffed  for  eftablifliing  fuch  agreement,  in  which  is  a  ^^^  ^*^'^' 
faving  of  the  rights  of  all  perfons  not  parties  to  the 
ad,  it  will  not  afied  the  perfons  endtled  to  the  remain** 
der  expedant  on  the  life  eftate. 

.    §  39.  Thus,  in  the  cafe  alluded  to  by  Lord  Apjley^  in  Provoft  of 
Weftby  V.  Kieman^  it  appeared,  that  Charles  Duke  of  ^?^  ^-  ^P' 
Smarfety  having  the  honour  of  Petworthy  was  deiir*   3  Wllf*  R. 
ous  of  acquiring  the  redory  of  Petwortby  which  be-  ^  ^' 
longed  to  Eton  college ;  and  not  having  any  benefice 
or  advowibn,  whereby  he  could  tempt  the  college  to 
give  him  the  redory  of  Petwcrtb  in  exchange,  applied 
to  and  prevailed  on  the  crown,  to  give  to  the  college 
the  advowfon  of  Worplefdon  ;  and  the  Duke,  in  return, 
agreed  to  gltre  the  crown  the  redory  of  Overblowes  as 
an  equivalent.     Whereupon,  it  was  agreed,  that  the 
advowfon  of  Worplefdm  fhould  be  vefled  in  Eton  col- 
lege, the  redory  of  Petworth  in  the  Duke,  and  the 
redory  of  Overblowes  in  the  crown,  for  ever*     This 
agreement  was  confirmed  by  a  private  ad  of  parliament 
in  4  &  5  Wm.  and  Mary  ;  whereby  it  was  enaded,  that 

the 
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die  advoDrfon  of  Overblawes  fhould  be,  and  thereby 
vefted  and  fettled  in  their  Majefties  and  their  fucceiXbrs^ 
in  right  of  thdr  crown,  for  ever  ;  that  the  adv^o^ibn 
of  WorpUfdon  fliould  be  fettled  and  veiled  in  the  provoll 
and  college  of  Eton  and  their  fucceflbrs  for  evo:  ^  and 
that  the  advowfon  oi  Petworth  fhould  be,   and   uras 
thereby  veflted  in  the  Duke  and  Duchefs  of  Somer/et 
and  their  heirs ;  with  a  faving  of  the  rights  of  all  per- 
fons  (other  than  their  Majefties,  ^c,  the  Duke    and 
Duchefs  and  their  heirs,  and  Eton  college  and  their 
fucceflbrs)  to  the  faid  advowfon,  or  any  of  thenu 

It  was  afterwards  difcovered,  that,  by  a  fettlement 
made  in  1687,  (whi^h  was  previous  to  this  a£l),  the 
re&ory  of  Overblowes  was  fettled  to  ihe  ufe  of  the 
Duchefs  oi  Somer/et  for  life,  remainder  to  their  fon 
Algernon  Earl  of  Hertford  in  tail  male,  remainder  to 
their  iflue  female ;  and  that.  Lord  Hertford  having 
died  without  iflue  male,  the  redory  vefted  in  his  lifter 
Lady  Catherine^  who  married  Sir  William  Wyndbam^ 
and  died  leaving  Charlesy  afterwards  Earl  of  Egremont^ 
her  eldeft  fon,  who  died  leaving  GeorgeEzrl of  Egremoni 
his  eldeft  fon.    It  was  admitted  on  both  fides,  that, 
upon  the  death  of  the  Duke  of  Somerfety  the  reftory  of 
Overblowes  vefted  in  Lord  Egrmonty  becaufe.  he  was 
wltliin  the  general  faving  of  the  aft 

Conftroaioii         S  40.  Private  afts  are  conftrued  in  the  fame  man- 
AaT^^*        ner  as  conveyances  that  derive  their  effefl:  from  the 

common  law ;  and,  therefore,  when  any  doubt .  arifes 
as  to  the  conftruftion  of  a  private  aft,  the '  court  will 
coafider  what  the  objeflt  and' intentioii  of  the.  parties 

was 
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-was  in  obtaining  the  a£t>  and  will,  if  poilible,  give  eSed 
.  to  that  intention. 

§  41.  In  the  cafe  of  the  Provoft  of  Eien  v,  the  Blftiop  Ante  f.  39. 
of  Wincbejiery  which  has  been  already  ftated,  the  crown 
having  loft  the  advowfon  oi  Overblowesj  to  which  Lord 
JEgremont  became  entitled  under  the  fettlement  of  1687, 
by  the  death  of  Algernon  Earl  of  Hertford  without  iffue 
male,  claimed  from  the  college  of  Eton  the  advowfon 
of  Worplefdon^  and  prefented  to  it ;  upon  the  principle, 
that  the  whole  tranfaftion  became  void  by  the  defed  of 
title  in  the  Duke  of  Somerfet  to  the  advowfon  of  Over- 
blowes ;  whereupon,  the  college  of  Eton  brought  a 
quare  impedit. 

It  was  contended,  on  the  part  of  the  crown,  that 
private  a£ts  of  parliament  were  to  be  conftrued  like 
deeds ;  and  that  this  aft  ihould  be  coniidered  as  an 
exchange,  in  which  there  was  a  mutual  warranty ;  and 
that  the  eviction  of  th5  advowfon  of  Overblowes  by 
Lord  Egremontj  gave  the  crown  a  right  to  be  reftored 
to  the  advowfon  of  Worplefdon.  But  it  was  anfwered, 
on  the  part  of  the  college  of  Eton^  that  the  aft  could 
not  be  confidered  as  an  exchange ;  becaufe  an  exchange  Tit.  32,  c.  8. 
could  only  be  made  between  two  parties :  and,  there-  *  ^* 
fore,  judgment  was  given  for  the  college, 

S  4a.  A  private  aft  of  parliament  was  pafled  in  the   Townlcy  v. 
year  1777,  for  inclofing  and  dividing  the  common  and.  ^'^^^  R 
wafte  grounds  within  the  manor  o{  Tea/ands ;   by   10  u 
which  it  was  enafted,  that  the  commifGoners  ihould 
fct  out,  allQt,  aAd  aflign  unto  the  lady  of  the  ma- 

^  nor 
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nor  20  ftattute  acres  of  the  common  and  wafte  grounds^ 
in  lieu  of,  and  as  a  compenfation  for,  her  right  and 
tereft  in  and  to  the  foil  of  the  refiduc  of  the  laid 
mon  and  wafte  grounds  refpe^vely.    And  then^  that 
the  commiffioners  fliould  allot  and  aflign  the  refidue 
of  the  laid  common  and  wafte  gromids  unto,  for,  and 
amongft  the  faid  lady  of  the  manor,  for  and  on  account 
of  her  mefluages,  tenements,  lands,  and  hereditaments 
tirithin  the  faid  manor,  in  refpeft  whereof  flie  was   en- 
titled to  right  of  common  upon  the  lame  common  and 
wafte  groimds,  and  to  the  feveral  other  perfons  having 
right  of  common,  or  other  right,  intereft,  property, 
or  privilege  thereon,  and. to  their  heirs  and  affigns  for 
eyer,  according  and  in  proportion  to  their  feveral  and 
refpeftive  rights,  ^c. 

A  fubfequent  claufe  direfted,  that  ^^  all  and  every 
<*  the  allotments,  ^c.  to  be  made  imder  the  ad,  fhould 
^^  be  vefted  infee-fimple  in  the  feveral  and  refpe£Uve 
^  perfons,  \^c.  to  whom  the  fame  fhould  be  fet  out 
^  or  allotted,  and  their  heirs,  affigns,  and  fucceflors 
^^  refpedively  for  ever,  abfolutely  freed  and  difcharged 
^^  of  and  from  all  cuftomary  tenures,  rents,  fines,  boons, 
««  and  fervices  whatfoever ;  and  that  the  feveral  fhares 
«<  or  allotments  fo  to  be  fet  out  as  aforefaid,  fhould  be 
*^  in  lieu  of,  and  in  full  compenfation  and  fatisfa£Hon 
^^  for,  all  rights  of  common  and  other  former  property, 
*'  privilege,  right,  ^c. ;  and  that  all  rights  of  com- 
^^  inon,  together  with  all  former  rights,  interefts,  pro- 
^*  fits,  ^c.  in  and  upon  the  fame,  fhould,  from  and 
^<  immediately  after  that  time,  ceafe,  and  be  for  ever 
^^  barred  and  extinguifhed ;  provided  always,  and  }^ 


"  was 
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was  further  enaded,  that  nothing  in  that  a£l  contained 
Jhould  extend  to  prejudice^  lejfen^  or  defeat  the  rights 
*'  title^  or  intereji  of  the  f aid  lady  of  the  faid  manor ^ 
*^  her  heirs  or  qffignsy  of  in^  or  tothefeigniories  incident 
or  belonging  to  the  faid  manor  ^  but  that  fhe  and  thcy^ 
and  every  of  them,  ihould  and  might  at  all  times 
thereafter  hold  and  enjoy  all  rents^  fines,  fervices, 
courts,  perquifites,  and  profits  of  courts,  goods  and 
chattels  of  felons  and  fugitives,  felons  of  themfelves, 
and  put  in  exigent,  deodands,  waifs,  eflrays,  for- 
**  feitures,  and  all  other  royalties  and  manerial  jurifdic- 
^^  tions  whatfoever^  in  and  upon  the  laid  common  and 
<^  wafte  grounds,  thereby  intended  to  be  inclofed  as 
**  aforefaid,  to  the  faid  manor,  or  the  lord  or  the  lady 
*^  thereof  for  the  time  being,  incident^  belonging,  or 
^^  appertaining,  and  the  fame  in  as  full,  ample,  and 
^  beneficial  a  manner,  to  all  intents  and  purpofes,  as 
**  flie  or  they  might  or  could  have  held  or  enjoyed  the 
^^  fame,  in  cafe  this  ad  had  not  been  made/' 

Before  the  pafling  of  this  ad,  the  lady  of  the  manor 
was  entitled  to  the  mines  and  minerals  lying  under  the  ' 
foil  of  the  manor,  of  which  they  had  made  feveral 
leafes ;  the  lad  of  which  was  made  to  one  Ti/Jtngton  in 
1757,  to  hold  from  the  25th  of  the  enfuing  March  for 
21  years,  under  which  the  mines  were  worked  and 
continued  to  be  fo,  till  fome  time  in  the  year  1759  } 
but,  from  that  period,  the  lefiee  difcontinued  the  works, 
though  the  leafe  was  fubfilliqg  at  the  time  when  the  ^Qi 
was  made. 

Vol.  IV.  Men  The 


^  I 


530  TtiU  XXXin.    Private  Aa.     %  42- 

The  queftion  was,  whether  the  lady  of  the  manor 
ivas  entitled  to  the  mines  under  the  claufe  of  refenra* 
tion  in  the  ad,  allotting  the  inclofures  to  the  feveral 
tenants  of  the  manor  ? 

It  was  contended  on  bdialf  of  the  tenants  of  the 
manor,  that  the  zQl  barred  the  lady  of  the  manor  from 
claiming  any  future  right  to  the  mines  and  minerals  in 
the  manor :  for,  by  the  firft  claufe,  it  appeared,  that 
the  commiffioners  were  to  fet  out  20  acres  to  the  lady 
of  the  manor,  in  lieu  of  and  as  a  compeniation  for  her 
right  and  intereft  in  the  foil  of  the  refidue  of  the  wafte 
ground.    And,  on  the  other  hand,  that  all  allotments 
to  the  feveral  tenants  were  to  be  in  fee,  which  the  ad 
declared  ihould  be  a  full  compeniation  for  all  rights  of 
common  and  other  former  property,  pririlege,  right, 
title,  intereft,  claim,  and  demand  whatever.    That^  if 
the  ad  had  ftopped  there,  there  could  have  been  no 
doubt  but  that  the  lady  of  the  manor  would  have  had 
no  right  whatever  to  the  mines  in  the  allotments.    But, 
if  the  claufe  of  refervation  entitled  her  to  them,  and  a 
right  ftill  remained  in  her  of  digging  in  thofe  inclofurcs, 
without  making  any  allowance  for  the  injury  fuftained 
by  the  owner  of  the  foil,  all  the  purpofes  of  the  ad 
would  be  defeated.    The  latter  claufe  only  provided, 
that  the  lady  of  the  manor  fhould  fuffer  no  prejudice 
as  to  her  right  to  all  feignories  incident  to  the  manor ; 
and  that  (he  fhould  ftill  enjoy  all  rents,  fines,  ferviccs, 
&fr.  and   other  royalties .  and  manerial  jurifdidions ; 
but  there  was  nothing  in  that  claufe  which  had  the 
kaft  reference  to  the  foil  of  the  manor ;  and  the  par- 
ticular enumeration  of  the  things  intended  was  dedfive, 

that 


Title  XtJ:lll     Private  J^.     §44.  53  T 

that  mines  were  not  intended  to  be  referved,  other* 
wife  they  would  have  been  mentioned.  The  word 
feignories,  in  the  former  part  of  the  claufe,  was  defined 
and  explained  by  the  words  which  followed,  aftd  could 
only  mean  things  of  the  fame  nature  as  thofe  mea« 
tioned. 

On  the  other  fide,  it  was  faid,  that  this  being  a  pri* 
vate  a£t^  pafled  at  the  requifition  of  the  parties  com 
cerned,  was  to  be  conflrued  like  all  other  private 
agreements ;  and,  confequently,  the  court  would  con^ 
fider  the  probable  intention  of  the  parties  to  be  collected 
from  the  fituation  and  ftate  of  their  feveral  rights,  at 
the  time  when  the  aft  paffed.  The  anceftor  of  the 
defendant  was  the  lady  of  the  manor ;  and,  as  fach, 
fhe  would  have  been  entitled,  not  only  to  the  mines 
under  the  waftes,  but  alfo  under  the  copyhold  inclo'^ 
furcs,  unlefs  there  had  been  fome  cuftom  to  exclude 
her.  The  right  of  thefe  mines  exifted  in  the  lady  of 
the  manor,  feparate  from  the  interefl  in  the  foii^  as 
appeared  from  the  leafes  of  the  noines,  during  the  con- 
tinuance of  the  laft  of  which  the  aft  pafled.  It  was 
admitted,  that  the  words  in  the  fir  ft  claufe  were  large 
enough  to  comprehend  mines,  if  fuch  had  been  the 
intention  of  the  parties ;  but  that  could  not  have  been 
fo  intended  i  for  then  the  fubfifting  leafe  would  have 
been  aflfefted,  and  the  rents  thereby  referved,  which 
certainly  could  not  have  been  intended;  inafmuch,  as 
they  were  referved  exprefsly  by  the  word  "  rents  "  in 
the  faving  claufe,  there  being  no  other  rents,  to  which 
that  word  could  relate.  And,  there  being  a  referva- 
tion  of  rents  to  the  lord,  the  right  tg  the  mines  them- 
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felves  (out  of  which  the  rent  iflued)  would  alfo  be 
ferved  to  blm.  Befides,  there  were  other  words  in 
the  faving  claufe^  which  were  fufficiently  comprehen- 
fire  to  referve  the  right  of  digging  for  mines,  fuch  as 
feignories  and  royalties.  If,  therefore,  the  mines  had 
been  intended  to  have  been  taken  out  of  the  lord,  there 
ihould  have  been  exprefs  words  for  that  purpofe. 

Lord  Kcnyon  Chief  Juftice.—  **  I  agree  that  private 
ads  of  parliament  are  to  be  conftrued  according  to 
the  intention  of  the  parties ;  but  then,  that  inten- 
tion mud  be  collected  from  the  words  ufed  by  the 
Legiflature,  without  doing  violence  to  their  natural 
meaning.     The  defendant's  counfel  has  fuppofed, 
that  mines  are  a  diftind  right  from  the  right  to  the 
**  foil :  but  I  do  not  think  fo,  where  they  are  under  the 
**  foil  of  ^he  lord  of  the  manor.     In  cafes  of  copy- 
^  holds,  a  lord  may  have  a  right  under  the  foil  of  the 
^<  copyholder :  but,  where  the  Toil  is  in  the  lord,  all 
^^  is  refolvable  into  the  ownerlhip  of  the  foil ;  and  a 
grant  of  the  foil  will  pafs  every  thing  under  it.     The 
only  word  in  the  faving  claufe,  which  affords  any 
ground  for  argument,  is  the  word  "  rents  /'*  but, 
*'  when  we  fee  how  that  word  is  ufed  with  the  others 
^<  in  diat  part  of  the  ad,  it  cannot  be  taken  to  include 
^^  mines.     At  the  time  of  pafiing  this  ad  of  parlia- 
*'  ment,  the  mines  under  the  wafte  ground  were  in 
**  the  lady  of  the  manor,  as  part  of  the  demeihes : 
"  (he  intended  to  give  up  feveral  .rights  to  the  tenants, 
**  for  which  flie  has  referved  a  fatisfadion.     Then, 
^'  how  do  the  tenants  hold  their  allotments  under  the 
f *  ad  ? '  They  could  not  take  as  copyholders,  imlefe 

«  the 
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*^  the  2Qi  of  parliament  had  fo  direded  ;  but  they  take 
*'  their  allotments  as  freehold  eflates  of  inheritance. 
•*  It  is  extremely  clear,  that  no  new  tenure  can  be 
**  created,  unlefs  by  the  authority  of  parliament^ 
•*  fmce  the  ftatute  of  qtda  emptor es  ;  nor  can  any  per- 
*'  fon  referve  to  himfelf  a  right  of  efcheat.  Then  it 
**  was  urged  by  the  defendant's  counfel,  that  the  afl: 
^^  of  parliament  could  not  affed  the  leafe,  which  was 
**  in  exiftence  when  it  paiTed  :  it  certainly  would  not  ;* 
**  neither  would  it  have  been  affefted,  if  the  lady  had 
^^  fold  her  eftate  in  the  qtanor,  but  the  alienee  would 
^'  have  become  the  landlord,  and  entitled  to  the  be- 
**  neficial  intereft  rcferved  by  the  leafe  :  fo,  here  the 
"  leafe  will  remain  valid,  but  the  right  to  the  rent -of 
**  the  mines  will  pafs  to  the  perfon,  in  whofe  favour 
^^  the  allotment  was  made  under  the  a6:.  For  we  can- 
*^  not  narrow  the  words  of  this  a£l ;  and  that  transfers 
all  the  right  in  the  foil  to  the  ieveral  tenants.  There 
is  no  doubt,  but  that  the  mines  might  have  been 
"  referved.  If  it  had  been  fo  intended,  it  would  have 
"  been  by  exprefs  words  j  but  there  is  no  fuch  refer- 
**  vation  here.  The  word  **  rents  "  is  explained  by 
*^  the  other  words  ufed ;  but  thofe  rights,  which  are 
*♦  rcferved,  are  mere  badges  of  royalty,  incorporeal 
"  rights,  and  other  fruits  of  tenure  of  the  like  fort." 


AJburJi  Juftice. —  "  It  does  not  appear  to  me,  that 
**  muxes  were  intended  to  be  referved  to  the  lady  of 
"  the  manor.  The  objeft  of  an  inclofure  is,  that  the 
**  lord  of  the  manor,  in  refpedt  of  his  feignory  and 
"  wafte,  fhould  have  fome  part  of  the  ground,  to  be 
^^  allotted  to  himfelf  in  lieu  of  his  mancrial  rights ) 

M  m  3  «  and 


534  7//A?XXXnL    Private  Aa.    §42. 

M  and  the  other  lands  are  allotted  to  the  proprietors  of 
^'  the  other  inclofed  lands  within  the  manor ;  and  thefo 
<<  are  not  made  copyholds,  but  the  grantees  take  tliein 
**  as  freeholds  of  inheritance.     Therefore,  frimdfii£;^e^ 
^^  they  are  entitled  to  all  mines,  Ssfr.  belonging  to    the 
^^  land.    Then,  what  is  there  in  this  cafe  to  take  them 
^^  out  of  the  grantees,  and  veft  them  in  the  lord  } 
^*  The  laving  claufe  only  atpounts  to  what,  perhaps, 
•*  the  law  would  otherwife  have  referved  without  fiich 
^*  a  claufe ;  for,  as  the  rights  referved  are  of  an  in- 
««  corporeal  nature,  they  would-  ftill  have  remained  in 
♦«  the  lady,  becaufe  there  is  nothing  in  the  ad  to  divefi: 
^'  her ;  but  they  have  nothing  to  do  with  the  foil  or 
^'  freehold,  in  which  mines  are  included." 

BulUr  Juflice.T-r-  "  The  general  objeft  of  this  inclo- 
**  fuj-e  afl:  was,  to  extinguifli  all  the  spitecedent  rights 
^'  of  the  feveral  parties  interef^ed,  and  to  create  other? 
^'  in  lieu  of  them ;  in  doing  which,  it  was  thought 
*'  right  to  make  particular  exceptions.     Now,  when 
^^  the  Legiflature  have  made  fome  exceptions,  wecan- 
^*  not  imply  others  which  they  have  not  made.     As  to 
^*  the  leafe,  which  did  not  expire  till  a  year  after  the 
^*  aft  paffed,  it  probably  was;  not  thought  of  by  either 
^^  party  at  the  time ;  the  mine  had  not  been  worked 
^*  fmce  the  year   1759;    it  was,  perhaps,  therefore 
<*  abandoned,  and  not  thought  to  be  of  any  value  for 
♦'  the  fhort  remainder  of  the  term.      However,  the 
^*  court  cannot  carry  the  exception  beyond  the  words 
^'  of  the  aft ;  and  all  the  refervations  are  of  incor, 
"  poreal  rights,     By  the  general  words,  the  foil  pafled 
^^  by  the  allotments  to  the  feveral  proprietors ;  and 
9  *>  r^mt 
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^^  mines  are  cottfic^sred  as  part  of  the  foil.  I  do  not 
<(  agree  with  the  defendant's  counfe],  that  the  lord  may, 
unlefs  reftrained  by  cuftom,  dig  for  mines  on  the 
copyholder's  lands  :  but  it  is  not  neceflary  to  con- 
**  fider  that  queflion  here*** 

Grofi^  Juftice. —  "  It  is  extremely  dangerous  to  con- 
^^  ftrue  either  deeds  or  a&s  of  parliament  according  to 
fuppofition.  The  queflion  here  is,  whether,  under 
this  ad  of  parliament!  the  mines  pafled  to ,  the  te- 
^'  nants  ?  The  foil  undoubtedly  pafled  \  now,  what 
are  the  mines  but  part  of  the  foil  ?  And  every 
thing,  which  was  intended  to  be  referved  to  the  lady 
of  the  manor,  is  ezprefled ;  and  all  thofe  rights  are 
^^  incorporeal  hereditaments,  and  not  like  mines. 
**  Then,  not  only  the  general  words,  under  which  the 
'^  allotments  were  made,  are  large  enough  to  carry 
mines,  but  the  fubfequent  exception  is  not  broad 
enough  to  fave  them.  At  the  fame  time,  it  is  rather 
extraordinary,  that  fo  valuable  a  part  of  the  pro- 
<^  perty  as  mines,  fhould  not  have  been  exprefsly  re^* 
^*  ferved  to  the  lady  of  the  manor,  if  it  had  been  fo 
«  intended/' 


CC 


§  43*  With  refpeft  to  the  general  iaving  claufe,  Effea  of  the 

Gei      "^ 

ing. 


which  is  inferted  in  every  private  aft  of  parliament,  diffi-      ^^      *^" 


cukies  have  arifen  on  the  conftruftion  of  it,  where  it  is 
contradiftory  to  the  body  of  the  aft.  It  is  laid  down  in 
the  cafe  of  Alton  Woods^  that  a  faving  in  an  aft  of  par-  i  Rep.  47  a 
liament,  which^is  repugnant  to  the  body  of  the  aft,  is 
^oid ;  as  in  Plowden  565,  where  the  fuppofed  attain- 
der of  the  Duke  of  N9ffdk  was,  by  aft  of  parliament 
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1  Mary^  declared  to  be  void  ab  initioj   favingr    the 
ellates  and  leafes  made  by  King  Edward  6th.       The 
faving  was  held  to  be  void :  for,  where  the  attainder 
was  declared  to  be  void,  the  faving  was  againft    the 
body  of  the  ad,  and  therefore  void. 

§  44.  This  dofhine  appears  to  have  been  fupported 
in  modem  times ;  it  bdng  held,  that  the  general  far- 
ing claufe  in  a  private  a£t  of  parliament  will  not 
control  the  provifions,  contained  in  the  body  of  the 
a£t,  but  muft  be  fo  expounded  as  to  be  rendered  con- 
fident with  the  body  of  the  ad,  or  elfe  be  void. 

Wood  ▼•  §  45.  A  private  a£l  of  parliament  was  obtained  for 

a  Vern,  711.    ^^  ^^  Lord  StawelPs  eflate,  by  which  it  was  enafted, 

that  the  eftate  fhould  be  vefted  in  truftees  to  be  fold ; 
and  that  the  money,  arifing  from  the  fale,  fhould  be, 
in  the  firft  place,  applied  to  pay  the  mortgagees,  and 
afterwards  to  pay  the  creditors  by  flatutes,  judgements, 
and  recognizances.  And,  at  the  clofe  of  the  aS, 
there  was  a  general  faving  of  the  rights  of  all  perfons 
except  the  heir  at  law,  and  others  of  Lord  SiawelFs 
family.  Several  of  the  ftatutes  and  judgments  were 
prior  to  fome  of  the  mortgages ;  and,  there  being  a 
decree  for  fale  and  execution  of  the  trufl  created  by 
the  a£lj  a  queftion  arofc  upon  a  fpecial  report,  whe- 
ther  the  mortgagees  fhould  be  paid  in  the  firfl  place, 
or  whether  the  creditors  by  flatutes,  judgements,  and 
recognizances,   fhould  be'  let  in  according  to  their 

priority,  or  be  poilponed  to  the  mortgagees. 

'         .       •  •  • 

For 
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For  the  creditors  by  ftatutes,  judgements,  and  re- 
cognizances, it  was  infilled  that  their  fecurities  bound 
the  land,  as  well  as  the  mortgages :  tliey  were,  both 
in  law  and  equity,  to  be  confidered  as  having  a  prior 
right  to  the  fubfequent  mortgagees.  And,  although 
in  the  beginning  of  the  a£t  it  was  provided,  that  the 
mortgagees  fhould  be  paid  in  the  firft  place ;  yet 
(here  was  a  general  faving  of  the  rights  of  all  perfons, 
except  the  heir  at  law,  and  thofe  of  Lord  StaweW^ 
family ;  and  that  faving  fet^the  matter  at  large  again, 
and  reftored  them  to  their  priority. 


Lord  Chancellor. -^^^  The  a£t  exprefsly  provides, 
that  the  mortgages  fhall  be  paid  in  the  firft  place, 
and  the  general  faying  muft  not  control  the  exprefs 
provifion  of  the  ad,  but  muft  be  fo  expounded  as 
to  confift  with  the  exprefs  preference  given  to  the 
mortgagees :  and  he  muft  decree  the  execution  of 
the  truft  accordingly,  but  feemed  to  admit  that,  by 
virtue  of  the  general  faving  in  the  ad,  they  might 
make  ufc  of  their  incumbrances  as  they  could  at 
law/' 


§  46.  In  the  cafe  of  Wejiby  v.  Kiernan^  which  has 
already  been  ftated,  the  right  of  the  remainder-man.  Ante  C  37. 
expedant  on  the  determination  of  the  eftate  tail,  was 
lavedf  not  being  e^cepteil  in  the  general  faving :  and 
yet  he  was  held  to  be  barred ;  for  otherwife  the  ad  of 
parliament  would  have  been  nugatory. 

«       ^ 

§  47.  Where  the  enading  part  of  an  ad  of  parlia- 
ment, for  inclofing  the  waftes  and  commons  of  ^ 
S  manor. 
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manor,  expre&ly  exonerates  certain  lands  front  the 
payment  of  tithes,  the  re&or  mil  be  barred  fron 
claiming  tithes  out  of  thcfe  lands,  though  he  is  ccuzi- 
prehended  in  the  faving  claufe  of  the  zSu 

Kiddle  T.  §  48.  By  an  ad  of  parliament  made  in  13  Geo.  3., 

4Gwilli387.  f^^  inclofing  and  dividing  certain  moors,  commons, 

or  tra&s  of  wafte  landSj  within  the  parifli  and  maaor 
of  Lanchefier ;  it  was  enaded,  that  the  conuniffioners 
therein  named,  fhould,  after  fetting  out  thirty  acres 
of  the  faid  land  to  the  curate  of  Latley^  and  otlicr 
portions  of  land  for  the  purpofes  therein  mentioned, 
let  out  the  refidue  of  the  faid  land  (except  fo  much 
thereof  as  was  therein-after  dire&ed  to  be  fold  for 
defraying  the  expences  of  obtaining  the  faid  ad,  and 
other  purpofes  therein  mentioned),  unto  and  amongft 
the  biihop  of  Durham^  who  was  the  lord  of  the  faid 
manor,  and  the  feveral  other  perfons  having  rights  of 
common  thereon,  according  to  the  value  of  their  re- 
fpedive  eftates  to  which  fuch  rights  of  common  be- 
longed ;  and  that  all  fuch  lands,  as  fliould  be  allotted 
to  any  perfons  in  refped  of  their  refpe£tive  lands  and  te- 
nements, fhould  be  held  by  them  in  the  fame  manner 
;is  their  refpe£tive  mefluages,  &r.  in  right  of  which  fuch 
allotments  were  holden  refpe£dvely,  and  fubjed  to  the 
fame  fpecies  of  tithes  only,  in  the  fame  manner,  and 
to  the  lame  perfons,  as  they  were  accuflomed  to 

pay- 

And  it  was  by  the  fame  ad  declared,  that  the  laid 
Cpmmiflioners  might  fell  fo  much  of  the  faid  moors  or 

« 

commons  as  they  ihould  diiak  fit,  to  I'aife  mopey  to 

pay 
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pay  the  expences  attending  the  obtaining  and  execut- 
ing the  a£t,  and  the  expence  of  dividing  the  faid 
moors  and  commons,  and  the  expence  of  fetting  out 
and  making  public  highways^  roads,  bridges,  and 
drains,  appointed  by  the  ad  to  be  fet  out,  and  the 
expence  of  inclofing  and  fencing  the  allotments,  be- 
fore direSed  to  be  made  to  the  curate  ©f  Latley ; 
**  And  it  was  by  the  faid  a£l  declared,  that  the 
**  perfons,  who  ihould  become  purchafers  of  the  laid 
^*  lands  fo  to  be  fold,  Jhould  bold  the  fame  dif charged 
^*  from  the  payment  of  all  manner  of  tithes^  and  other 
^^  eflates,  rights,  and  duties  whatfoever,  to  any  perfon 
^*  or  perfons  politic  or  corporate.** 

And  in  the  faid  aA  was  a  claufe  in  the  words  fol*' 
lowing  : — "  Saving  always  to  the  King's  moft  excel« 
lent  majelly,  his  heirs  and  fuccefTors,  and  to  all  and 
every  other  perfon  and  perfons,  poUtic  or  corporate, 
^^  his,  her,  and  their  fucceflbrs,  executors,  and  admi- 
*'  niftrators,,  (other  than  the  lord  of  the  manor  of 
^^  Lanchejier  aforefaid,  and  all  other  perfons  entitled 
*^  to  a  right  of  common  in  or  upon  the  faid  moors 
^'  or  commons,  his,  her,  and  their  heirs,  fucceflbrs, 
*♦  executors  or  adminiftrators  refpe6lively ;  and  the  ' 
"  perfon  or  perfons,  bodies  politic  or  corporate,  his, 
^^  her,  and  their  heirs,  fucceflbrs,  executors  and  ad- 
"  miniftrators,  who  Ihall  by  virtue  of  this  ad  make 
*'  any  claim,  afieding  the  boundaries  of  the  f^d 
♦*  moors  or  commons,  or  any  claim  of  any  right  of 
^*  common  thereon,  which  fhall  be  adjudged  and  de- 
"  termined  againft  him,  her,  or  them,  as  aforefaid^ 
^^  all  fuch  right,  title,  and  inter  eft,  as  they,  every  or 

''  any 
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«<  any  of  them  hid  or  enjoyed,  of,  in,  to,  or  out  of 
<^  the  laid  moors  or  commons,  hereby  dire&ed   to  be 
cc  divided  and  indoled  as  aforeiaid,   or  could,    or 
<<  might,  or  ought  to  have  had  or  enjoyed,  in  ca& 
^*  this  ad  had  not  been  made.'* 

^^  And  be  it  further  ena£ked,  that  this  ad  fliall  be 
^  deemed  and  taken  to  be  a  pvblic  ad,  and  fliall  be 
^^  judicially  taken  notice  of  as  fuch,  by  all  judges  and 
^^  juftices,  and  other  perfons  vhomfoever,  without 
<<  fpecially  pleading  the  lame.'' 

The  impropriator  of  the  pariih  of  Lanebeftery  (bme 
years  after  this  ad,  filed  his  hill  in  the  Exchequer 
againft  certain  occupiers  of  land  in  the  pariih ;  dating, 
that  the    commiflioners  under  this  bill  had  caufed 
twelve  plots  of  land  to  be  fold,  to  raife  money  for 
defraying  the  expences  of  the  bill ;    that  the   de« 
fendants,  who  were  purchafers  thereof,  immediately 
improved  their  lands,  and  converted  them  into  arable 
ground.     That  the  plaintiff,   to  prevent  any  doubt 
which  might  arife  whether  the  faid  lands  Ixrere  to  be 
confidered  as  barren  land,  and  as  fuch  exempt  from 
Tit.  22.  f.  61.  the  payment  of  tithes  during  feven  years,  had  not 

during  that  time  required  any  tithes  to  be  paid  to 
him. 

That  the  defendants  had,  duriiig  the  preceding 
years,  been  the  occupiers  of  the  lands  which  had  been 
fo  fold,  and  had  grown  upon  them  great*  quantities  of 
wheat,  &f r.  j  and  requiring  a  difcovery  of  the  tithes 
which  had  arifen  during  thofe  years,  and  praying  an 

account 
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account  of  fuch  tithes,  and  that  the  defendants  might 
be  decreed  to  pay  the  amount  thereof  to  the  plaintiff. 

'  To  this  bill  the  defendants  demurred ;  for  that  it 
appeared  by  the  bill,  that  the  lands>  which  were  in 
the  defendants  occupation,  were  freed  and  difcharged 
from  the  payment  of  all  manner  of  tithes  by  the  faid 
zGt  of  1 3  Geo.  3. 

.  In  fupport  of  the  demurrer,  it  was  contended: 
ift.  That  the  plaintiff's  right,  as  impropriator,  was 
not  faved  by  the  faving  claufe  in  the  a£k :  that  it  was 
clear  it  was  not  faved  by  the  words  of  that  claufe,  be- 
caufe  it  faves  only  rights,  of,  in,  to,  or  out  of  the 
moors  or  commons,  and  a  right  to  tithes  is  not  a  right 
of,  in,  tOj  or  out  of  land,  but  is  a  right  of  fomething 
collateral  to  the  land.  That  tithes  are  an  ecclefiaftical 
inheritance,  collateral  to  the  eftate  of  the  lands,  and 
of  their  proper  nature  due  only  to  ecclefiaftical  perfons 
by  the  ecclefiaftical  law. 

2d,  That  the  impropriator's  right  not  only  was  not 
faved  by  the  faving  claufe,  but  that  it  did  not  appear 
to  be  the  intention  of  the  legiflature  to  fave  it ;  becaufe 
it  was  highly  reafonable  that  the  impropriator,  who 
derived  great  benefit  from  this  ad:  (by  which  the  lands^ 
out  of  which  the  tithes  arofe,  were  rendered  much 
more  profitable  than  they  were  before)  fhould  bear 
his  proportion  of  the  expence  of  the  afi  being  paffed. 
That,  by  the  lands,  which  were  fold  to  raife  money 
for  paying  the  expence  of  this  aft,  being  exempted 

from 
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from  tithes^  the  impropriator  bore  his  juft  propQrtios& 
of  the  ezpence,  but  nothing  more. 

3d,  That  if,   however,  the  words  of  the   Ucntk^ 
claufe  did  extend  to  the  impropriator,  and  h  could 
be  fuppofed  that  the  legiilature  intended  by  that  claufe 
to  fave  his  right,  yet  the  claufe  was  Toid  ;  becaufe  it 
was  repugnant  to  the  body  of  the  ad,  which  exprdsly 
declares,  that  the  lands  to  be  fold  fhall  be  difchaiged 
from  the  payment  of  tithes:   that  the   decxiions  of 
courts  of  juftice,  with  refped  to  private  a&s*  of  par- 
liament, were  exafily  the  fame  as  with  refpe^  to 
deeds,  and  in  a  grant  every  exception,  which  is  repug- 
nant to  the  grant,  is  void.    T^at  this,  however,  wa& 
a  public  ad ;  and  every  claufe  in  an  ad  of  parliament, 
repugnant  to  the  body  of  the  ad,  is  void» 

4th,  That  it  would  be  very  hard  on  the  defendants, 
if  they  were  compelled  to  pay  tithes  for  lands,  which 
they  had  purchafed  upon  the  faith  of  an  ad  of  parlia« 
ment,  declaring  that  they  were  difcharged  of  tithes. 

On  the  other  hand,  it  was  infifted  for  the  plaintiff, 
that  this  ad  of  parliament  was  to  be  confidered  as  a 
public  ad,  only  for  the  purpofe  of  being  judicially 
taken  notice  of  by  the  judges,  without  being  fpecially 
pleaded,  and  for  no  other  purpofe  whatfoever.  That 
ads  of  this  kind,  though  declared  for  the  fpedal 
purpofe  mentioned  in  them  to  be  public  ads,  are 
never  kept  in  the  parliament  roll,  are  never  printed 
among  the  ilatutes;  and  do  not  receive  the  royal 
aifent  in  the  fame  words  by  which  public  ads  receive 

It 
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it— *<  Li  m  le  veult  ;** — but  in  the  words  by  which 
private  aSs  receive  the  royal  aflent, — "  Soit  fait^ 
comme  il  leji  de/ire:*^  that  they  were,  in  feft,  to  be 
confidered  as  parliamentary  conveyances,  and  not  as 
public  ftatutes,  which  concern  all  the  King's  fubjeds. 

That  the  faving  claufe  was  not  void ;  though  it  was 
repugnant  to  the  body  of  the  a£t ;  becaufe  it  was  of 
the  very  nature  of  a  faving  claufe,  that  it  fhould  be 
repugnant  to  the  body  of  the  a£t,  the  object  of  it 
bemg  te  control  every  thing  in  the  ad,  as  far  as  it 
affefted  the  interefts  of  perfons  not  parties  to  the  ad. 
That,  if  laving  claufes  were  not  to  be  fo  confidered, 
they  were  ufelefs ;  becaufe,  if  the  rights  of  the  parties 
were  not  exprefsly  difpofed  of  by  the  ad,  they  would 
be  iaved  to  them  even  though  there  were  no  faving 
claufe ;  as,  if  here  the  a£t  had  not  declared  that  the 
lands  fliould  be  difcharged  of  tithes,  the  impropriator 
would  have  been  intitled  to  tithes,  though  there  had 
been  no  faving  claufe.    A  faving  claufe  may  have  an 
operation,  though  not  exprefsly  repugnant  to  the  body 
of  the  a& ;  as  if  it  had  been  declared  in  this  cafe 
that  the  land  fhould  be  freed  from  all  charges,  with- 
out mentioning  tithes,  and  then  there  had  bee^  a 
claufe,  faving  the  right  of  the  impropriator.     That 
the  cafes  of  grants  were  totally  unlike  the  prefent :  for 
the  reafon,  why  an  exception  contrary  to  the  words  of 
the  grant  is  void,  is,  becaufe  the  words  of  the  grant 
are  to  be  taken  mod  ftrongly  againS:  the  grantor. 

« 

Lord  Chief  Baron  .•-— "  Without  going  into  an  elabo- 
"^  rate  argument  on  this  cafe,  it  is  fuffident  to  fay, 

"  that 
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^^  that  it  falls  within  all  the  principles  of  a  cotitradic- 
^^  tion  between  a  faving  and  an  enading  claufe  in  an 
^^  ad  of  parliament ;  and  that  the  cafe  is  es^afkly  the 
^  fame  as  that  of  the  Duke  of  Norfolk^  as  AUon 
Ante  f.  45.      **  Wood's  cafe,  and  the  cafe  in  Vernon.    The  legifla- 

*^  ture  takes  upon  itfelf  to  alter  entirely  the  mode  of 
^^  tithing  all  the  lands,  which  are,  to  be  the  fubjefi:  of 
^^  the  inclofure.  It  is  impof&ble  to  fay,  that  die 
^^  re£bor  is  intitled  to  his  tithes  of  the  land  in  qiief- 
^^  tion,  without  faying  that  he  would  have  it  in  his 
^^  power  to  defeat  all  the  purpofes  of  the  ad,  which 
^^  the  legiflature  never  could  .intend.  This  cafe  is,  in 
^^  point  of  principle,  precifely  the  fame  as  the  C2de  in 
^^  Vernon.  In  private  ads,  in  general,  the  legiflature 
^^  does  nothing  more  than  enable  perfons  to  enter 
^^  into  a  contrad,  who  could  not  otherwife  enter  into 
it :  and  the  perfons,  who  are  parties  to  the  ad,  are 
exprefsly  named  in  it ;  but  here  the  legiflature  does 
^^  a  great  deal  more :  it  takes  on  itfelf  to  ad  on  the 
<<  land  itfelf,  to  declare  that  it  fliall  be  difcharged  of 
"  tithes.  Accordingly,  therefore,  to  the  principle  of 
t*  the  decided  cafes,  and  indeed  of  common  feufe, 
^^  we  think  that  the  redor  cannot  claim  his  tithes 
*'  againil  the  ezprefs  words  of  the  ad  of  parliament  j 
^'  and  that  the  demurrer  muft  be  allowed/' 

A  private  §  49*  A  private  ad  of  parliament  appears  to  have 

iclitfved  beca  formerly  confidered  as  an  afiurance  of  fo  high  a 

agalnft.  nature,  that,  although  it  was  obtained  by  fraud,  it  could 

not  be  relieved  againil  by  any  of  the  coiu-ts  of  law  or 
equity,  but  only  by  the  power  that  made  it ;  that  is, 
by  padiament.    And  Mr.  Bootby  in  the  opinion  which 

has 
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has  been  mentioned,  lays  it  down,  that  inferior  jurif-  Ante  r.  35. 
di^Uons  are  as  much  bound  to  fubmit  to  a  private  a£t 
of  parliament,  as  the  meaneft  fubjed ;  provided  the 
record  is  right.  They  may  expound  or  explain,  keep- 
ing to  the  intention  of  the  makers,  but  not  queftlon 
or  impeach,  what  the  legiflature  has  thought  fit  to 
enad:,  as  an  aft  of  parliament.  If  there  is  any  griev^ 
ance  or  irregularity,  that  muft  and  can  be  remedied 
or  reftified  only  by  another  aft  of  parliament- 

§  50.  Sir  William  Black/lone  has,   however,   faid,    2Comm.t±6. 

TT  y 

that  a  private  aft  of  parliament  hath  been  relieved  ]^r^2xzym 
a^nft  when  obtained  upon  fraudulent  fuggeftions  j  V0L2-392. 
and  has  cited  two  cafes  in  fupport  of  this  aflertion. 

The  firft  of  thefe  is  Richard/on  v.  Hamilton^  in 
which  the  Court  of  Chancery  fet  afide  an  aft  of  the 
Houfe  of  Affembly  of  Penfylvania :  it  may  be  feen 
in  the  Book  of  Decrees  for  the  year  1732,  pa.  344.  at 
the  Report  Office  of  the  Court  of  Chancery. 

S  5 1 .  The  fecond  is  a  cafe  determined  by  the  Houfe 
of  Lords,  on  an  appeal  from  the  Court  of  Seffions  in 
Sooflandy  which  I  fhall  ftate  from  the  printed  cafes. 

Sir  James  M^Kenzie  being  tenant  in  tail  of  an  eflate   M'KcnzIc  v. 
in  Scotland^  called  Royfioun^  with  the  concurrence  of  j^^jn.  Proc. 
his  only  fon  George^  and  of  his  nephew  Sir  George    ^754- 
M'Kenzie^  the  two  firft  remainder-men,  obtained  an 
aft  of  parliament  to  fell  the  eftate  for  payment  of 
debts. 

Vol.  IV.  No  Sir 
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Sir  James  M'Kensde  fold  the  eftate,  and  prevailed 
upon  his  fon  and  nephew  to  confent,  that  the  whok 
purchafe  money  ihould  be  paid  to  him  vitfaout  ac- 
count, in  confideration  of  his  laying  out  looo/. 
thereof  to  the  ufes  of  the  entail ;  and  an  agreement, 
dated  the  17th  oi  Auguft  1739,  was  entered  into  for 
that  purpofe. 

tt  was  afterwards  difcovered,  that  there  were  two 
debts,  ftated  in  the  a€k  of  parliament  and  the  agree- 
ment of  1 7th  Augu/ij  as  charges  on  the  eftate  tail, 
which  were  in  h&  fiditious  and  fraudulent ;  in  conle- 
quence  of  which  Sir  George  M^Kenziej  who  became 
entitled  to  the  eftate  tail,  by  the  death  of  Sir  yamcs 
M^Kenzie  and  his  fon  George^  brought  an  a&ion  in 
the  Court  of  Sefiions  againft  the  reprefentatives  of  Sir 
James  and  the  truftees  of  the  a£t  of  parliament,  for 
an  application  of  the  refidue  of  the  purchafe  money, 
after  payment  of  the  juft,  true,  and  lawful  debts, 
really  affeding  the  entail,  and  for  an  account  of  what 
payments  had  been  made.  It  was  objeded  that  Sir 
George  was,  by  the  agreement  of  the  1 7th  Auguft^ 
barred  from  calling  for  fuch  an  account. 

The  Lord  Ordinary,  by  an  interlocutor  of  the  «oth 
January  \  y^y^  found  that  "  Sir  George  was  not  barred 
^*  by  the  agreement  from  objefting  to  the  debts,  or 
^^  from  proving  the  fame  to  be  fi&itious,  and  not  real 
**  debts  aflFcfting  the  eftate  of  Rojftoun  at  the  time  of 
**  the  fale ;"  and  granted  warrants  for  letters  of  inci- 
dent diligence,  for  recorering  the  grounds  and  in- 
flru^Uons  of  the  faid  debts. 
~  3  ^  The 
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The  reprefentatives  of  Sir  James  M^Kenzie  pleaded, 
that  the  a£t  of  parliament^  by  reciting  thefe  debts  as 
fubfifting  and  as  charges  upon  the  entailed  edate, 
eftablifhed  them  as  fuch,  ^as  final,  and  excluded  all 
examination  on  that  head.  To  this  it  was  anfwered, 
that,  as  to  the  purchafer  of  the  eftate  and  all  claiming 
under  him,  the  aft  was  final  and  conclufive;  but, 
with  refpefl:  to  the  debts,  it  left  them  as  they  were. 
That  the  aft  fuppofed  them  really  and  bond  Jide  due 
to  third  perfons,  who  would  therefore  have  right  to 
the  purchafe  money,  but  if  paid,  never  meant  them 
to  be  paid  a  fecond  time,  nor  Sir  James  M^Kenzie 
under  a  pretence  thereof  to  appropriate  to  himfelf  the 
money  for  difcharge  of  debts,  which  were  either  fifti- 
tious,  or  could  not  from  their  nature  affeft  the  intaiL 
And  that,  whether  he  had  or  had  not  done  fo,  was  a 

■  • 

queflion  no  ways  affefted  by  the  aft.  The  interlo- 
cutor of  the  ordinary  was  reverfed  in  the  Court  of 
Seflions. 

Upon  an  appeal  to  the  Houfe  of  Lords  it  was  con- 
tended, that  the  recital  of  the  debts  in  the  aft  was  all 
the  information  and  fuggeftion  of  the  parties.  The 
enafting  part,  fo  far  as  it  direfted  the  difcharge  of 
thofe  incumbrances  out  of  the  purchafe  money,  only 
purfued  the  recital ;  which^  if  ill-founded  from  the 
mif-information  of  the  parties,  was  not  conclufive : 
and,  though  the  appellant,  by  having  given  his  confent 
to  the  aft,  might  be  thought  concluded,  yet  being 
drawn  into  fuch  contraft  by  Sir  James  M^Kenzie^s  mif- 
reprefentation  of  the  true  flate  of  the  debts,  who 
mifled  both  the  remainder-men  and  the  legiflature, 

N  n  2  he 
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he  had  a  right  as  againft  Sir  Jatnes^i  reprefentatlT'e,  to 
inquire  into  die  reality  of  the  debts,  and  applicatioo 
of  the  purchafe-money.  Nor  could  a  confent,  thus 
fraudulently  obtained,  any  more  ftand  in  the  mray  of 
the  relief  he  fought,  than  it  would  in  cafe  of  an  or- 
dinary tranfadion. 

On  the  other  fide  it  was  mfifled,  that  the  debts  and 
incumbrances  fpedfied  in  the  ad  of  parliament  msft 
be  taken  as  they  were  recited,  between  the  parties  to 
the  ad :  for,  though  a  faving  claufe  was  inferted  for 
the  rights  of  thofe,  who  were  not  parties ;  yet  it  wai 
z  binding  law  to  thofe  who  were.  The  ad  direded 
the  money,  arifmg  by  the  fale  of  the  lands  and  barony 
of  Ro^outij  to  be  ^plied  in  payment  of  the  debti 
(the  amount  of  which  waa  particularly  ftated) ;  and 
the  furplus  only  was  to  be  laid  out  in  the  purchafe  of 
land  to  be  fettled  in  the  order  and  comfe  of  fucceffioa 
provided  by  the  entail. 

The  Houfe  of  Lords  ordered,  that  the  interlocutor, 
complained  of  in  the  appeal,  (hould  be  rererfed  ;  and 
that  the  interlocutor  of  the  Lord  Ordinary,  of  the 
20th  January^  fliould  be  affirmed :  and  ordered  thai 
the  Court  of  Seffions  fhould  proceed  thereupon,  ac- 
cording to  juflice  and  the  rules  of  that  courts 

§  52.  The  dodrine  laid  down  by  Sir  William  Blaci- 

ftcne^    has  be^i  fully  confirmed    by  the  following 

modem  cafe,  in  which  the  Court  of  Chancery  relieved 

againfl  the  expreTs  words  of  a  private  ad  of  parlia*' 

ment. 

%  II.  Simon 
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5  53.  Simon  Biddufphy  by  his^riil,  m&de  in  1730^    Biddulphv. 
devifed    his    real    eftates,    which    he    had    charged    ReponOSc^ 
with  the  payment  of   feveral  fums  of   money,    to    ^^^  ^• 
truftees,  upon  trufl  to  raife  and  pay  all  fuch  debts  as    269. 
he  fhould  owe  at  the  time  of  his  deceafe,  or  fo  much 
thereof  as  his  perfonal  eftate  fhould  not  extend  to  pay, 
and  to  fettle  and  aflure  the  refidue  to  his  grandfon 
Yheophilm  Biddulph^  for  life,  without  impeachment  of 
wafte,  remainder  to  his  firft  and  other  fons  fucceiEvely 
in  tail,  with  feveral  remainders  over. 

Sinum  Biddulpb  died  in  1736,  leaving  the  faid  Theth 
fhiliis  Biddulpb  his  heir  at  law,  who  entered  into 
pofieffion  under  the  will  of  Simon  Biddulpb^  of  all  the 
eflates  whereof  he  died  feifed  in  pofleifion,  and  upon 
the  death  of  Sir  Tbeophilus  Biddulpb  of  Lapley^  in 
1743,  he  became  a  baronet,  and  entered  into  poffeinon 
of  other  eftates,  whereof  Simon  Biddulpb  had  the 
reverfion,  expectant  on  the  death  of  Sir  Tbeopbilui 
Biddulpb  of  Lapley^  which  were  of  confiderable  value, 
and  charged  with  the  payment  of  feveral  fums  of 
money,  but  the  rents  thereof  were  fufEcient  to  keep 
down  the  intereft  of  the  incumbrances  aiFeding  the  ^ 

fame* 

By  a  private  ad  of  parliament  pafled  27  Geo.  2. 
intitled  ^*  An  afl:  for  the  fale  of  the  fettled  eftates  of 
"  Sir  Tbeophilus  Biddulpb^  3art.  in  the  county  of 
♦*  Stafford^  i^c.  for  raifing  money  to  difcharge  incum^ 
*^  branqes  affefting  the  fame,  and  for  laying  out  the 
"  furplus  in  the  purchafe  of  other  lands  to  be  fettled 
*t  to  the  ufes  therein  mentioned."     After  reciting  the 

N  n  3  feveral 
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feveral  incumbrances  on  the  fsud  eftates,  and  that  the 
faid  Sir  Theophilus  Biddulpb  had,  out  of  bis  own  monej, 
raifed  and  paid  off  2819/.  4/.  or  thereabouts,  haog 
the  deficiency  of  the  perfonal  eftate  of  Simon  Bid' 
dulpbj  in  the  difcharge  of  the  remainder  o£  his  debts, 
which  remained  due  to  the  faid  Sir  Tifeopbilus  Biddulpb^ 
and  charged  on  the  fettled  eftates,  with  a  confideraUe 
arrear  of  intereft.     And  reciting  that  it  would  be  fiv 
the  benefit  and  advantage  of  Sir  Theophilus  Biddulpb, 
and  of  all  the  perfons  claiming  imder  the  wtil  of  Simsm 
Biddulpb^  if  the  incumbrances  affeding   the    fettled 
eftates,  which  carried  a  high  intereft,   were  paid  off 
and  difcharged,  which  could  only  be  done  by  iaie  of 
part  of  the  fettled  eftates,  and  therefore  the  laid  So* 
Thomas  Biddulpb^  and  all  the  perfons  claiming  under 
the  will  of  the  faid  Simsn^  were  defirous  and  had 
agreed  that  certain  parts  of  the  eftates  (hould  be  fold 
^for  that  purpofe,  freed  and  difcharged  from  the  laid 
incumbrances,  and  that  the  furplus  of  the  money  after 
payment  of  the  incumbrances,  fhould  be  laid  out  in 
the  purchafe  of  other  lands,  more  contiguous  to  the 
eftate,  to  be  fettied  to  the  ufes  of  the  will  of  Simoi 
Biddulpb.    It  was  therefore  ena£ied,    that  the  iaid 
eftates  fhould  be  vefted  in  truftees,  their  heirs  and 
afligns,  free  from  the  trufts  therein  mentioned,    in 
truft,  with  the  confent  of  Sir  Theophilus  Biddulpb^  to 
fell  the  fame,  and  to  apply  the  money  in  payment  of  the 
incumbrances,   and  all  intereji  which  Jhould  be  then 
due  and  oivingfor  the  fame^  and  alfo  in  payment  of 
the  faid  fum  of  2819/.  41.  due  to  Sir  Theophilus  Bid^ 
dulph,  tcgcihsr  zaiib  all  intcrejl  that  Jloould  have  ac* 
crucd  due  for  the  fame' xo  the  time  of  the  payment  thereof 
\  And 
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And  to  lay  out  the  rmalader  of  the  money  in  the 
purchafe  of  lands,  to  be  fettled  to  the  ufes  of  Simon 
Biddulpb'%  will. 

I 

The  truftees  who  were  named  m  the  a£l  of  parlia* 
inent  did  not  a£t,  and  ^ew  truftees  were  appointed. 
Sir  Tbeophilus  Biddulpb  himfelf  fold  the  eftates  and 
paid  off  the  incumbrances,  and  alfo  paid,  or  took  cre- 
dit to  himfelf,  for  what  was  due  on  account  of  intereft, 
and  laid  out  the  refidue  in  the  purchafe  of  lands, 
which  he  fettled  to  the  old  ufes. 

Tbeophilus  Biddulpb^  the  eldeft  fon  of  Sir  Tbeopbilm^ 
filed  his  bill  in  Chancery  againft  his  father  iind  the 
truftees,  ftating  the  above  fads,  and  that  there  re- 
mained a  balance  in  the  hands  of  the  truftees  of  7207  /• 
which  had  not  been  invefted  in  the  purchafe  of  lands, 
according  to  the  diredions  in  the  ad  :  and  the  plaintiff 
being  entitled  to  an  eftate  tail  expedant  on  the  eftate 
for  life  of  his  father  in  the  lands  to  be  purchafed,  he 
prayed  that  the  faid  fum  of  7207  A  might  be  laid  out 
in  the  pnrchafe  of  lands  to  be  fettled  to  the  old  ufes. 

Sir  Tbeophilus  Biddulpb^  by  his  anfwer,  admitted  that 
be,  ading  for  the  truftees  in  the  ad,*  did,  out  of  the 
money  arifing  from  the  fale  of  the  eftates  which  were 
fold  under  the  ad,  pay  and  apply,  not  only  fo  much 
as  was  neceflary  to  difcharge  the  incumbrances  affed-f 
lAg  the  eftates,  but  alfo  all  fuch  intereft  as  was  due  and 
owing  on  the  faid  incumbrances  at  the  refpedive  times 
vhen  the  fame  were  paid  off,  namely,  as  well  fuch  in« 
tereft  as  was  due  and  owing  on  the  faid  incumbrances 

N  n  4  at 
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at  the  time  when  the  defendant  came  into  pofleffion  of 
the  eftates,  as  what  had  afterwards  accrued,  the  lame 
being  direfted  by  the  a£)t ;  and  fubmittedy  that  fucb 
payments  of  intereft  were  refpeftively  made,  as    being 
direfted  by  the  aft,  and  that  there  being  fuch  direc- 
tions in  the  ad  for  payment  of  all  the  intereft,  the 
defendant,  as  tenant  for  life,  was  not  bound  to   keep 
down  the  intereft  of  the  incumbrances,  from  the  timc 
he  came  into  pofleflion  of  the  eflates ;  and  that  the  ad 
of  parliament  was  not  a  fraud  on  the  plaintiff  and    the 
perfons  interefted  in  the  eftates,  and  that  the  defendant 
/ought  not  to  make  a  compenfation  for  fuch  intereft,  as 
required  by  the  plaintiff's  bill ;  but  admitted,  that  the 
rents  and  profits  of  the  eftates  which  were  charged  with 
the  faid  incumbrances,  were  more  than  fufEcient  to 
anfwer  the  intereft  of  the  incumbrances,  and  faid  he 
did  not,  in  fuing  for  and  obtaining  the  a£t  of  parlia* 
iftent,  intend  any  fraud  on  any  of  the  perfons  who 
were  to  become  interefted  in  the  faid  eftates  after  him  ; 
and  faid,  that  the  intereft  which  accrued  after  he  came 
Jnto  the  poffeffion  of  the  faid   eftates   amoimted  to 
yioy  l.  i  and  P^^ated  the  fums  of  money  paid  and  laid 
out  in  lands,  and  faid  there  did  not  remain  any  money 
to  be  invefted  in  land,  all  the  money  having  been  fully 
and  properly  applied  purfuant  to  the  direftions  of  the 
z6t ;  and  fubmitted,  that  he  was  not  compellable  to 
make  any  compenfation  for  fuch  truft  monies.    Where- 
upon, and  upon  hearing  counfel  upon  both  (ides,  and 
it  being  admitted,  that  the  faid  fum  of  7207  /.  ^vas  re- 
ceived by  the  faid  Sir  Theophilus  Biddulphy  for  rents 
and  profits  of  the  eftates  in  ^ueftion  of  which  he  was 
tenant  for  life,  and  which  ought  to  have  been  applied 

in 
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in  keeping  down  die  intereft  of  the  incumbtances  af- 
fe&ing  the  faid  eftates  ;  and  it  being  admitted,*  that  all 
the  expences  of  the  aft,  and  all  the  expences  anterior 
to  the  money  b^ng  laid  out  in  land,  had  been  paid,  it 
was  ordered  and  decreed,  that  the  defendant  Sir  Tbeo^ 
pbilus  Biddulph  fhould  pay  the  fom  of  7207  A  into  die 
bank  in  the  name  of  the  accountant-general,  in  truft 
in  the  caufe,  to  be  laid  out  in  the  purchafe  of  lands, 
agreeable  to  the  zQl  of  parliament  *• 

§  54.  The  Houfe  of  Lords  has,  from  time  to  dnie,    Standaog; 

made  the  following  ftanding  orders  refpefdng  private   Houre  of 
aas:  Lordt. 

That,  for  the  future,  it  he  a  general  inftru£don  to  soth  April 
ail  committees  who  fhall  meet  upon  private  bills,  that  '  * 
they  take  no  nodce  of  the  c<^ent  of  any  perlbn  to  the 
pafling  of  fuch  bill,  unlefs  fuch  perfon  appear  before 
them,  or  there  be  an  affidavit  of  two  perfons  made, 
that  he  or  ihe  is  not  able  to  attend,  and  doth  confent 
to  the  faid  bill.  And  that,  when  any  committee  ihall 
be  appointed  on  a  private  bill,  nodce  thereof  b&  affixed 
on  the  doors  of  this  houfe,  14  days  before  the  meet« 
ing  of  the  faid  committee. 

That,  for  the  future,  no  private  bill  fliall  be  brought   7ih  Dec, 
into  this  houfe,  until  the  houfe  be  informed  of  the    *  ^^• 
matters  therein  contained,  by  petition  to  this  houfe  for 
leave  to  bring  in  fuch  bill. 


•  No  Rq)ort  of  this  Cafe  is  to  be  found,  cither  iq  Mr.  Brown 
or  Mr. /^^  junior^ 

That, 
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i6th  Not.  That^  for  the  future,  no  private  bills  (hall  be  read 

*7^*  a  feomd  time,  until  printed  copies  thereof  be  left  with 

the  clerk  of  the  parliaments,  for  the  perufal  of  the 
Houfe  of  Lords.  And  that  one  of  the  faid  copies  (ball 
be  delivered  to  every  perfon,  as  fhall  be  concerned  in 
the  laid  bill,  before  the  meeting  of  the  committee  upon 
fuch  bill }  and,  in  cafe  of  infancy,  to  be  delivered  to 
the  guardian  or  next  reladon  of  full  age,  not  concerned 
in  intereft,  or  in  the  pafling  the  laid  bill. 

1 6th  Feb.  That,  for  the  future,  all  parties  concerned  in  die 

1705*  conlequences  of  any  private  bill,  fhall  fign  the  petition 

that  defires  leave  to  bring  fuch  private  bill  into  this 

houfe. 

That,  when  a  petition  for  a  private  bill  fhall  be  of- 
fered to  this  houfe,  it  fhall  be  referred  to  two  of  the 
judges,  who  are  forthwith  to  fummon  all  parties  before 
them  who  may  be  concerned  in  the  bill ;  and,  after 
hearing  all  the  parties,  and  perufing  the  bill,  are  to 
report  to  the  houfe  the  ftate  of  the  cafe,  and  their  pri- 
vate opinion  upon  under  their  hands,  and  are  to  fign 
the  faid  bill :  the  fame  method  to  be  obferved  as  to 
private  bills  that  are  brought  up  ftom  the  Houfe  of 
Commons,  before  the  fecond  reading  of  fuch  bills, 
by  fending  a  copy  of  the  faid  bill,  figned  by  the  clerk, 
to  the  judges. 

That,  in  all  cafes,  where  u-uftees  fhall  be  appointed 
by  any  private  bill,  the  committee,  to  whom  that  bill 
i?  referred,  do  take  care  that  the  tniftecs  appear  per- 
fonally  before  them,  and  accept  the  truft  under  their 

hands ; 


Tttie  XXKin.    Prhaie  Aa.    %  54,  ^^^ 

hands ;  and  alfo^  that  the  Lord,  who  (hall  be  in  the 
chair  of  a  committee  for  the  paffing  of  any  private 
bills,  when  he  makes  his  report^  fhall  acquaint  the 
houfe  that  all  the  orders  of  the  houfe,  in  relation  to 
private  bills,  were  duly  obferved  in  (h^  pai^ng  the  £114 
bill  through  the  committee. 

That,  for  the  future,  when  any  private  Ull  fhall  be 
lent  by  the  houfe  to  a  committee,  there  iball  be  at  the 
lame  time  tranfmitted  to  them  a  copy  of  thefe  orders 
now  made,  and  of  all  other  (landing  orders  of  th^ 
houfe  then  in  force  relating  to  tl^e  paffing  of  private 
bills. 

,That,  upon  the  reference  of  ^y  privs^te  bill  to  the   »•*  !>««• 

I90w« 

judg^  as  aforelaid,  the  judges  to  whom  the  fame  bill 
fiiall  be  referred,  fhall  fend  to  this  houfe  a  lift  or  Ms 
of  fuch  perfons  names  as  are  to  be  fwom  in  relation  to 
fuch  bill ;  and  that  they  fhall  be  thereupon  fwom  at 
the  bar  pf  this  houfe,  in  order  to  be  examined  by  the 
judges  upon  fuch  oath,  in  relation  to  the  bill  before 
them. 

That,  on  ;lI)  reports  made  from  committees  of  5th  April 
amendments  to  bills,  for  the  future,  the  Lord  that 
makes  the  report,  do  explain  to  the  houfe  the  effe£t 
and  coherence  of  each  amendment ;  and  that,  on  the 
clerk's  fecond  reading  of  the  fame  amendments,  the 
Lord  on  the  woolfack  do  the  fame. 

I 

That,  where  a  bill  is  brought  in  to  empower  any   ipth  Maj 
perfon  to  fell  or  difpofe  of  lands  in  one  place,  and  to   '7^*» 

buy 
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buy  or  Settle  lands  in  another  place^  the  committee,   to 
,.       nrhom  fiich  bill  fliall  be  referred,  do  take  care  that  the 
values  be  fully  made  out ;  and,  if  the  bill  fltall  not  be 
for  making  a  new  purchafe,  but  only  for  fettling  other 
lands  in  lieu  of  tbofe  to  be  (old,  in  that  cafe,  provifion 
fhall  be  made  in  the  bill,  that  fuch  other  lands  be  fist* 
tied  accordingly.     But,  if  the  bill  fhall  be  to  purchafe 
and  fettle  other  lands,  in  that  cafe,  the  committee  are 
to  take  care,  that  tha'e  be  a  binding  agreement  pro* 
duced  for  fuch  new  purchafe :  or,  if  it  fhall  be  made 
appear  to  the  committee,  that  fuch  agreement  cannot 
then  be  made,  or  that  fuch  purchafe  cannot  then  be 
made  and  fettled,   as  defired  by  the  bill,  and   the 
committee  fhall  be  fatisfied  with  the  reafon  alledged 
for  either  of  thofe  purpofes  in  either  of  thofe  cafes, 
provifion  fhall  be  made  in  the  bill,  that  fo  much 
of  the  money  arifing  by  the  fale  of  the  lands  di« 
rt&td  to  be  fold,  as  is  to  be  laid  out  in  a  new  purchafe, 
Ihall  be  paid  by  the  purchafer  or  purchafers,  into  the 
Bank  of  England^  in  the  name  and  with  the  privity  of 
the  accountant-general  of  the  High  Court  of  Chancery, 
to  be  placed  to  his  account  there,  ex  parte  the  pur* 
chafer  or  purchafers  of  the  eflate  of  the  perfon  or 
perfons  mentioned  in  the  title  of  the  faid  bill,  purfuant 
to  the  method  prefcribed  in  the  aft  of  1 2  Ceo.  i.  c.  32., 
and  the  general  orders  of  the  faid  court,  and  without 
fee  or  reward,  accprding   to  the   aft  of  1 2  Geo.  «• 
c.  24. ;  and  fhall,  when  fo  paid  in,  be  laid  out  in  the 
purchafe  of  navy  or  viftualling  bills,  or  exchequer  bills. 
And  further,  that  the  intereft  arifing  from  the  money 
fo  laid  out  in  the  purchafe  of  navy  or  viftualling  hills, 
or  exchequer  bills,  and  the  money  received  for  the: 
fame,  as  ihcy  fliall  be  icfpectively  paid,  off  by  Govern^ 

ment. 
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jCnenty  (hall  be  laid  out  in  the  name  of  the  faid  account* 
ant-general  in  the  purchafe  of  other  navy  or  vi&ualling        ^ 
bills,  or  exchequer  bills.    All  which  faid  navy  and  vic- 
tualling bills,  and  exchequer  bills,  fball  be  depofited  in 
the  bank  in  the  name  of  the  faid  accountant-general,  and 
ihall  there  remain  until  a  proper  purchafe  or  purchafes 
be  found  and  approved,  as  ihali  be  direded  by  fuch 
bill,  and  undl  the  fame  ihall,  upon  a  petition  fetting 
forth  fuch  approbation,  to  be  preferred  to  the  Court  of 
Chancery  in  a  fumniary  way  by  the  perfons  to  be 
Darned  in  the  bill,  be  ordered  to  be  fold  by  the  faid 
accountant-general,. for  the  completing  fuch  purchafe, 
in  fuch  manner  as  the  faid  court  fhall  think  juft,  and 
direft.     And  furth^,  that  if  the  money  arifing  by  the 
fale  of  fuch  navy,  vidualling,  or 'exchequer  bills,  fhall 
exceed  the  amount  of  the  original  purchafe-money  fo 
laid  out  as  aforeiaid,  then,  and  in  that  cafe  only,  the 
furplus  which  fhall  remain,  after  difcharging  the  ex- 
pence  of  the  applications  to  the  court,  fhall  be  paid  to 
fuch  perfon  or  perfons  refpe£tively,  as  would  have  been 
entitled  tp  receive  the  rents  and  profits  of  the  lands  di- 
re&ed  to  be  purchafed,  in  cafe  the  fame  had  been  pur- 
chafed  purfuant  to  the  a£t,  or  to  the  reprefentatives  of 
fuch  perfon. 

That,  where  a  petitioner  for  a  private  bill  is  tenant  29th  April 
for  life  in  poifefficn,  and  another  petitioner  for  the  fame  *  ^^^' 
bill  is  tenant  in  tail  in  remainder,  and  of  age,  and 
where  it  is  competent  for  the  two  together,  by  deed, 
fine,  and  common  recovery,  to  bar  the  rights  and  in- 
terefts  of  all  perfons  in  remainder,  after  the  eflate  in 
tail  of  the  petitioner,  the  committee  fhall  not,  in  fuch 

ife,  be  required  to  take  the  confent  of  any  of  the 

perfons  ^ 


558  TaU  TSXUL    Private  Ja.    %  $4- 

perfont  in  remaiiider,  after  the  eftate  of  fiieh  tcxoaat  m 
lail»  to  the  pai&ng  of  fuch  bilL 

Thatj  in  all  private  bills^  when  any  married  or  un* 
married  woman,  or  when  any  widow  defires  to  conlcx^ 
to  the  iale  or  exchange  of  any  eftate,  in  which  (he  may 
have  an  intereft,  or  upon  which  fhe  may  be  entitled 
to  a  jointure  or  rent-charge  of  any  fort,  or  if  fhe  fhall 
delire  to  fell  or  otherwife  difpofe  of  all  or  apy  part  of 
fuch  jointure,  rent-charge,  or  intereft,  the  committee 
Ihall  require  not  only  her  own  confent  in  perfon,  bat 
alfo  that  of  her  truftee  or  truftecs. 

That,  in  all  private  bills,  when  any  eftate  is  propofed 
to  be  fold  or  exchanged,  on  which  the  whole,  or  any 
part  of  the  fortune  of  any  child  or  children  is  fecurod, 
or  in  which  any  fuch  child  or  children  hath  or  have  an 
intereft,  the  committee  fhall  take  the  confent  of  any  fuch 
child  or  children,  if  he,  fhe,  or  they,  is  or  are  under 
age,  by  his^  her,  or  their  parents  or  guardians ;  and  if  of 
age,  then  the  confent  of  the  truftee  or  truftees  for  fuch 
child  or  children  fliali  alfo  be  taken,  as  well  as  tho" 
perfonal  confent  of  fuch  party. 

That  the  confent  of  all  truftees  (hall  ke  required  in 
perfon  before  the  comnuttee,  where  any  money  i&  to 
pafs  through  the  hands  of  any  fuch  truftees,  whether 
for  jointure,  pin-money,  the  fortunes  of  younger  chil<« 
dren,  or  any  other  intereft  whatfoever ;  but  the  con- 
fent of  truftees  to  preferve  contingent  remainders  only, 
fliali  not  be  neceflaty. 


njat. 
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Thit,  when  any  of  the  parties  interefted  in  any 
private  bill,  fliall  have  power  by  fuch  bill  to  name  i. 
truftee  in  the  room  o^  any  truftee  dying,  refigning,  or 
refuiing  to  exercife  his  truft,  provifion  fhall  be  made 
in  the  bill  that  fuch  new  truftee  fhall  be  appointed  by 
or  with  the  approbation  of  the  Court  of  Chancery* 

That,  when  a  petition  fhall  be  prefented  to  the  houfe 
for  any  private  bill,  notice  fhall  be  given  to  any  perfon 
being  a  mortgagee  upon  the  eftate  intended  to  be  af- 
fe£led  by  fuch  bill. 

That,  in  any  private  bill  for  exchanging  an  eftate  in 
fettiement,  and  fubftituting  another  eftate  in  lieu  there- 
of, there  fhall  be  annexed  to  fuch  bill  a  fchedule  or 
fchedules  of  fuch  refpeftive  eftates,  fhewing  the  annual 
rent  and  the  annual  value  thereof,  and  alfo  of  the  value 
of  the  timber  growing  thereupon  ;  and  in  all  private 
bills  for  felling  a  fettled  eftate,  and  purchafing  another 
eftate  to  be  fettled  to  the  fame  ufes,  there  fhall  be  an- 
nexed to  fuch  bill  a  fchedule  or  fchedules,  fpedfying 
the  annual  rent  thereof ;  and  that,  every  fuch  fchedule 
fhall  be  figned  and  proved  upon  oath  by  a  furveyor  or 
other  competent  perfon,  before  the  committee  to  whom 
fuch  bill  fhall  be  referred. 

That  the  Lord  who  fhall  be  in  the  chair  of  a  com- 
mittee to  whom  any  private  bill  fhall  be  committed, 
fhall  ftate  to  the  houfe,  when  the  report  from  fiich 
committee  is  made,  how  far  the  orders  of  the  houfe, 
in  relation  to  fuch  private  bill  have,  or  have  not,  been 
duly  complied  with. 

S  SS^  The 
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At  to  BiUt  $  55.  The  follotring  flanding  orders  were  made  by 

Eflatn  in       ^^  Houfe  of  Lords,  ia  conre({aeace  of  the  Umoa 

Ireland.  ,^  Ireland. 

w 

9th  Dec.  That,  for  the  future,  when  a  petition  for  a  private 

*  bill  concerning  eflates  in  land  fituated  in  that  part  of 

the  Uninted  Kingdom  of  Great  Britain  and  Ireland 
called  Ireland^  ihall  be  offered  to  this  houfe,  it  (hall  be 
referred,  if  the  parties  defire  it,  to  two  judges  of  the 
Court  of  King's  Beuch,  Common  Pleas,  or  Exchequer 
in  Ireland^  who  are  forthwith  to  fummon  all  parties 
before  them,  who  are  concerned  in  the  billj  and, 
after  hearing  all  the  parties,  and  peruiing  the  bili^  are 
to  report  to  the  houfe  the  ftate  of  the  cafe,  and  their 
opinion  thereupon,  and  are  to  fign  the  laid  bill.     The 
fiune  method  is  to  be  obferved  as  to  private  bills  con- 
cerning eftates  in  land,  fituated  in  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  called 
Ireland^  brought  from  the  Houfe  of  Commons,  before 
the  fecond  reading  of  fuch  bill,  by  fending  a  copy  of 
the  faid  bill,  figned  by  the  clerk,  to  the  chief  judges 
aforefaid,  or  any  two  of  them. 

That  all  perfons  concerned  in  the  confequences  of 
filch  private  bills  as  aforefaid,  and  who  refide  in  that 
part  of  the  United  Kingdom  of  Great  Britain  and  Ife-^ 
land  called  Irelandy  may  give  their  confent  to  the 
paffing  of  fuch  bills  before  the  two  judges  to  whom 
fuch  bills  (hall  be  referred  ;  and  the  certificate  of  the 
faid  judges,  or  any  two  of  them,  by  which  it  (hall  ap- 
pear, that  on  a  day  and  at  a  place  to  be  therein  ex- 
preffcd,  fuch  perfon  or  perfons  did  appear  perfonally 

7  before 
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before  them,  and,  being  aware  of  the  intereft  they  may 
have  in  fuch  bill,  did  give  his,  her,  or  their  confent  for 
him  or  themfelves,  and  for  thofe  for  whom,  according 
to  law,  he,  (he,  or  they  may  be  entitled  to  confent,  and 
did  accept  the  truft  propofed  to  be  vefted  in  him  or 
them  by  the  faid  bill,  and  did, in  their  prefence  fign  a 
bill,  (which  bill,  together  with  the  faid  certificate,  mull 
be  produced),  Ihall  be  held  as  fufScient  evidence  of  the 
confent  of  fuch  perfon  or  pcrfons  before  any  committee 
of  this  houfe,  to  whom  the  confidcration  of  fuch  bill 
may  be  referred. 

•  » 

That  it  be  a  general  inftruftion  to  the  judges,  who 
(hall  meet  to  take  the  confent  of  all  perfons  concerned 
in  the  confcquences  of  private  bills  relating  to  eftates  in 
that  part  of  the  United  Kingdom  called  Ireland j  that 
they  take  no  notice  of  the  confent  of  any  perfon  to  the 
pafling  of  fuch  bill,  unlefs  fuch  perfon  appear  before 
them,  or  it  be  made  manifeft  to  them  by  an  inftrument 
under  the  hand  of  a  notary  public,  duly  executed  ac- 
cording to  the  forms  required  by  law,  that  he  or  Ihe 
is  not  able  to  attend,  and  doth  confent  to  fuch  bilL 

* 

That,  where  a  bill  is  brought  in  to  empower  any 
perfon  to  fell  or  difpofe  of  lands  in  one  place  in  that 
part  of  the  United  Kingdom  called  Ireland^  and  to  buy 
or  fettle  lands  in  another  place  in  the  faid  part  of  the 
United  Kingdom  called  Ireland^  the  committee,  to 
whom  fuch  bill  fliall  be  referred,  do  take  care  that  the 
values  be  fully  made  out ;  and,  if  the  bill  fliall  not  be  for 
making  a  new  purchafe,  but  only  for  fettling  other  lands 
in  lieu  of  thofe  to  be  fold,  in  that  cafe,  provillon  fhall 
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b^  made  in  the  bill,  that  fuch  other  lands  be   fettled 
accordingly ;  but,  if  the  bill  fliall  be  to  purchafe  and 
fettle  other  lands,  in  that  cafe,  the  committee  are  to 
take  care  that  there  be  a  binding  agreement  produced 
for  fuch  new  purchafe :  or,  if  it  Ihall  be  made   appear 
to  the  committee,  that  fuch  agreement  cannot  then  be 
made,  or  that  fuch  purchafe  cannot  then  be  made  and 
fettled  as  defired  by  the  bill,  and  the  committee    fhall 
be  fatisfied  with  the  rcafons  alleged  for  either  of  thofe 
purpofes,  in  either  of  thofe  cafes,  provifion  fliall  be 
made  in  the  bill,  that  fo  much  of  the  money  ariling  by 
fale  of  the  lands  direded  to  be  fold,  as  is  to   be    laid 
out  in  a  new  purchafe,  fliall  be  paid  by  the  purchafer 
or  purchafers,  without  fee  or  reward,  into  the  bank  of 
Dublirij  under  the  diredion  and  by  the  authority  of  the 
Court  of  Chancery,  and  in  the  name  of  the  truflecs 
named  in  the  ad,  and  fliall,  when  fo  paid  in,  produce  the 
highefl  intereft  that  can  be  obtained  for  the  fame ;  and 
that  the  intercft  arifing^  from  the  money  fo  paid  in, 
fliall  be  laid  out  in  the  name  of  the  faid  truftees,  and 
fliall  annually  accumulate  and  be  added  to  the  princi* 
pal  fum  itfclf,    to   carry  interefl:   together,  until    a 
proper  purchafe  can    be   found    and   approved,    as 
fliall  be  direded  by  fuch  bill;  and,  until  the  fame 
fliall,  upon  a  petition  fitting  forth  fuch  approbation, 
to  be  preferred  to  the  faid  Court  of  Chancery  in  a 
fummary  way  by  the  perfons  to  be  named  in  the 
bill,  be  ordered  to  be  paid  by  the  treafurer  of  the  bank 
,  of  Dublin  for  the  completing  fuch  purchafe,  in  fuch 
manner  as  the  faid  court  fliall  think  juft  and  dired  : 
and,  if  the  money  arifmg  by  the  principal  and  accumu- 
lated interefl:  of  fuch  funr  or  fums  fliall  exceed  the 

amount 
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amount  of  the  original  purchafe  money  fo  laid  out  as 
aforefaid,  then,  and  in  that  cafe  only,  the  furplus  which 
fiiall  remain  after  difcharging  the  expence  of  the  appli- 
cations to  the  court,  fliall  be  paid  to  the  perfon  or  per- 
fons  refpe£kively>  who  would  have  been  entitled  to  re- 
ceive  the  rents  aiid  profits  of  the  land  directed  to  be 
purcbafed,  in  cafe  the  fame  had  been  purchafed  pur« 
fuant  to  the  aft,  or  to  the  reprefentatives  of  fuch  per- 
fon pr  perfons. 
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Nature  of. 


TITLE  XXXIV. 


King^s  Grants. 


§  I.  Nature  of. 
4.  Grants  if  Franchifes. 
S*  Of  Offices. 
6*  Of  Crown  Lands, 


^*  Of  the  Kin^s  prlvaU  Pro^ 

perty. 
8.  ConftruSion  of  King*  sC rants. 


Seftion  i. 
TT  is  a  rule  of  the  common  law,  that  the  King  can- 
not grant  any  lands,  tenements,  or  hereditaments, 
but  by  matter  of  record ;  and  therefore  the  King's 
grants  are  contained  in  charters  or  letters  patent,  to 
which  the  great  feal  is  annexed ;  and  are  ufualiy  di- 
refted  or  addreffed  by  the  King  to  all  his  fubjeQs. 


2Comm.346.       §  a.  All  grants  or  letters  patent,  muft  firft  pafs  by 

bill,  which  is  prepared  by  the  King's  attorney  and 
folidtor  general,  in  confequence  of  a  warrant  from  the 
crown. 

S  3.  It  will  only  be  neceflary  here  to  treat  of  thofe 
grants  by  which  the  crown  gives  fomething  which  falls 
within  the  defcription  of  real  property,  fuch  as  fran« 
chifes,  offices,  and  lands. 


Grants  of 
Fraachifes. 
Tit.  27. 


§  4.  It  has  been  ftated  that  all  franchifes  in  the 
hands  of  private  perfons,  are  derived  from  grants  by 
the  crown,  and  the  crown  may  ftill  grant  fairs, 
markets,  parks,  warrens,  ^c.  though  fuch  grants  are 
now  feldom  made. 

S  5-  There 
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§  5.  There  are  a  variety  of  offices  held  immediately   of  OiEccs. 
under  the  crown,  which  can  only  be  granted  by  letters 
patent ;  and  it  has  been  ftated,  that  each   of  thefe 
offices  muft  be  granted  with  all  its  ancient  rights  and  Tit.  25.  f.ii. 
privileges,  and  every  thing  incidental  to  it. 

§  6.  By  the  common  law,  the  King  had  an  abfolute  of  Crown 
power  over  all  the  crown  lands,  and  might  therefore  ^*'^*^'' 
have  granted  them  in  fee-fimple.  But  the  crown  hav- 
ing been  much  impoverilhcd  by  the  liberality  of 
former  Kings,  it  was  enadted  by  the  flatute  i  Ann. 
ft.  I.  c.  7.  f.  5.  that  every  grant,  l^e,  or  other  af- 
furance,  which,  from  the  20th  March  1702,  ihould 
be  made  by  her  Majefty,  her  hdrs,  or  fuccelTors,  of 
any  manors,  meffuages,  lands,  tenements,  rents,  tithes, 
woods,  or  other  hereditaments,  (advowfons  of 
churches  or  vicarages  only  excepted,)  Ihould  be  vt)id; 
unlefs  fuch  grant,  l^c.  ihould  be  made  for  fome  term 
or  eftate  not  exceeding  thirty-one  years  or  three  lives, 
or  for  fome  term  •  of  years  determinable  upon  one, 
two,  or  three  lives;  and  unlefs  fuch  grant,  &c.  be 
made  to  commence  from  the  date  or  making  thereof: 
and  if  fuch  grant,  l^c.  be  made  to  take  efFed  in  re- 
verfion,  that  then  the  fame,  together  with  the  eftate 
in  poifeffion,  do  not  exceed  three  lives  or  thirty-one 
years,  in  the  whole :  and  unlefs  fuch  grant,  &fr.  be 
fo  made  that  the  tenant  be  liable  to  punifhment 
for  wafte ;  and  unlefs  there  be  referved  upon  every 
fuch  grant,  &fr.  the  ancient  or  moft  ufual  rent,  or 
more,  or  fuch  rent  as  hath  been  referved  and  paid*  for 
the  grearcr  part  of  twenty  years  before  the  making 
thereof  J  and,  where  no  fuch  rent  Ihall  have  been 

referved, 
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.  referved,  then  a  rcafonablc  rent,  not  being  under^he 
third  part  of  the  clear  yearly  value  of  fuch  manors, 
bfc. ;  and  unlefs  fuch  rents  be  made  payable  to  her 
majefty,  her  heirs  or  fucceffors^  during  the  time  of  the 
continuance  thereof. 

By  the  6th  feftion,  the  crovm  is  enabled  to  grant 
leafes  of  buildings,  wanting  reparation,  for  fifty  years 
or  three  lives,  difpuniihable  for  wafle,  and  referving 
rent  as  in  the  preceding  fedion« 

By  the  8th  f<|£tion  it  *is  provided,  that  the  crown 
ihall  not  be  difabled  to  make  leafes  in  purfuaAce  of 
the  ftat  12  fF.  3.  c.  13.  by  which  the  crown  was 
enabled  to  make  leafes  and  copies  of  oi&ces,  lands, 
and  hereditaments,  part  of  the  dutchy  of  Cornwall^ 
or  to  make  any  grant  or  reditution  of  any  eftates 
forfeited  for  any  treafon  or  felony,  or  to  grant,  demife, 
or  aflign  any  lands,  tenements,  or  hereditaments,  feifed 
upon  any  outlawry  at  the  fuit  of  a  fubje£):,  or  any 
"^  eftate  taken  in  execution  for  any  debt  due  to  the 
crown,  or  any  grants  or  admittances  of  any  copyholds, 
parcel  of  any  manor  belonging  to  the  crown.  And 
by  the  flat.  34  Geo.  3.  c.  75.  fever al  new  regulations 
are  ellablifbed  re{pe£ting  grants  and  leafes  of  crowu 
land$« 

Of  the  King's       §  7.   By  the  ftatute   39  &  40  Geo.  3.  c,  88,  it  13 
p^rty,  enaded,  that  none  of  the  provifions  in  the  preceding 

aSs  ihall  extend  to  any  manors,  ^c.  purchafed  by 
his  Majefty,  his  heirs  or  fucceffors,  out  of  monies 
from  the  privy  purfe,  or  with  other  monies  not  ap* 

8  propriated 


..^ 


TitU  XXXIV.     King's  Grants.     §  7—9.  5*7 

proriated  to  any  public  fervice,  or  to  any  manors,  £s^r. 
coming  to  his  Majefty,  his  heirs  or  fucceffors,  by  gift 
or  devife,  or  by  defccnt  from  any  of  his,  her,  or  their 
anceftors,  or  any  other  perfons,  not  being  kings  or 
queens  of  this'  realm ;  and  that  this  enaftment  ihall 
operate  from  the  birth  of  his  Majefty^ 

By  the  4th  fedion  of  this  ftatute  it  is  ena&ed,  that 
It  (hall  be  lawful  for  his  Majefty,  his  lieirs  and  fuc* 
ceflbrSo  from  time  to  time,  by  any  inftrument  under 
his  and  their  royal  fign  manual,  attefted  by  two  or 
more  witneffcs,  to  grant  all  fuch  manors,  l^c.  to  any 
perfon  or  perfons,  for  any  eftate  or  eftates>  or  for  any 
intents  or  purpofes,  his  Majefty,  his  heirs  or  fuc* 
ceflbrs,  (hall  think  fit,  as  any  of  his  Majefty 's  fubjeds 
may  like  eftates  belonging  to  them* 

§  8.  The  King's  grants  are  conftrued  in  a  very  dif-  ConftniAioii 
ferent  manner  from  conveyances  made  between  private  Granu? 
perfons :  for  the  King's  grants  being  matter  of  record, 
ought  to  contain  the  utmoft  truth  and  certainty. 
And,  as  they  chiefly  proceed  from  the  bounty  of  the 
crown,  they  have  at  all  times  been  conftrued  'moft 
favourably  for  the  King,  and  againft  the  grantee; 
contrary  to  the  manner,  in  which  all  other  aifurances 
are  conftrued. 

§  9.  Ill  the  cafe  of  a  grant  by  a  fubjeft,  every  thing  xit.  32. 0.23. 
neceffary  to  the  enjoyment  of  the  thing  granted  (hall 
pafs  without  exprefs  words  ;  but  a  grant  by  the  King 
Ihall  not  enure  to  any  other  intent  than  that,  which  is  2l?*  ^ 

^      .  \  •  Tit.  Patent, 

preci&ly  expfeiled  m  the  grant*  pL  62. 

« 

S  ^o.  By 
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I 

S  lo.  By  the  flat.  Prerogativa  Regis  ^  iyEdw.1. 
€•15.  it  is  ea^ed^  that^  when  the  King  gives  or 
grants  lanck  4)r  manors,  i^th  the  appurtenances,  imlds 
he  make^  exprefs  mention  in  the  deed  of  knights' 
fees,  adTOwfons  of  churches,  and  dowers,  when  xlbey 
fall,  then  the  King  referveth  to  himfelf  fuch  fees,  ^c. 
although  among  other  perfons  it  had  been  obferved 
otherwife* 

xRq>.4o.  §  II.  Where  the  words  ^^  ex  certd  fcientia^  mer^ 

motu,  et  fpeciali  gratid^^  are  inferted  in  the  Eling's 
grants,  they  will  then  fee  conflrued  liberally,  and  ac- 
cording to  the  apparent  intent  of  the  Kibg^  *- 

» 

6  Rep.  6  if.  S  I  ^«  Where  the  Sing's  grants  are  made  upon  a 

valuable  confideration,  they  fhall  be  conftrued  favour- 

< 

ably  for  the  patentee,  for  the  honour  of  the  King  and 
the  relief  of  the  fubjefit. 


END  OF  THE  FOURTH  VOLUME. 
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firmtei  by  A.  Stnhan,  Lav^Pr infer 
10  His  MajeAy,  FrinCers- Street. 
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